CASES 


ae: DETERMINED 


$ 
THE SUPREME COURT 


~ Bis 


~ NORTH CAROLINA. 


by word or gesture, his silence isa 
» the jury, to be considered 
upon his guilt == 
Wee jnige, SPARE Gs fay EAE aR antigtin, 
' evidence in a capital case, stated that there were three grades, to wit, 
slight, probable and violent ; that the jury was not to consider the first 
ail, but that they might act upon the two others, though the 
must be such as to satisfy them, beyond a reasonable doubt, of the of 
the prisoner; and further, that the circumstances must be as clear 
” strong as the testimony of one credible and respectable 
Vou. um. 2 
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Mlk it thee owl gs gst tes wus saa 
which the prisoner had a right to complain. 
hh isun grand Ot vending Seniaelics encencientae ene 
of the jurors in rendering the verdiet to declare, that being forced | 
lave of his country, he was bound tosay, that the defendant was 
> ait ‘ a 
Tu defendant was put upon k ‘at Rowan, on the 
last Cifeuit, before his Honor Judge Serrue, for the 
murder of his wife. 
‘Pr In the course of the trial, it appeared in evidence that 
the deceased came th by a stroke upon her head, 


and by choaking a1 ation by means of a rope. 


It n offered proved, on the part of the state, 

at ipo when before the committing magistrate, 
his examination had commenced, said, in reply 

to an observation made by a person present who had a rope 

in his hand, “ that is not the rope;” the magis- 

trate said, “ keep that to yourself;” and the | n¢ aid 

no more. This testimony was kiana cau an 

there had been any threats or persuasion, | ve : 

prisoner, it was contended, had oG= acon. of 408 

interruption, gone on to say all thi . 

say: but the court overruled 

the testimony, because it did not a) 

the prisoner intended to say any thing more, 

was any examination in writing, — mS, i "a 

It appeared further in evidence, thi 
"was arrested, his mother-in-law 

ing his wife, and said that Mar cestiog 

he had had to pay some: bie witinecconnl, atley 

or two before. This ch was proved, was made 

against the prisoner in mba ire nd 

when made that he was silent. His Honor charge 

jary, that when © criee was'gharged against De 

his presence and hearing, and he remained silent, it waa | 

cireumstance they might take into consideration in “oom. 

nection with other circumstances, in determining.upon ~~ 
person’s guilt : That such evidence was not conclusive 

of the prisoner’s guilt, but was only a circumstance to be 

1 into consideration with other circumstances in 
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; upon his guilt. Upon the, gubject of presumptive Dacamm, 
evidence, his Honor charged, “that there. were three 
to wit, a violent presumption, a probable presump- Sue 
pand a vue presumption ; that the latter the jury oes, 
ration; under the two former, 
them examples under each ;— 
be such as to satisfy the jury be- 
; and 
further, that the circumstances must be as clear and 
as the testimony of one credible and respectable witne 
Under these instructions the j ti » and 
together about forty-eight : 
‘into court, and “ being polled, 
ee ee 


nce was sufficient for a jury to act upon in a 
case. “ 
. The prisoner's counsel moved for a new trial, or 
gepredpertpereciipm ee aie 
‘eourt, on the ground, that after the jury hed Wie 
confined forty-eight hours, one of them, when ca 
to pronounce the prisoner’s guilt or innecence, 
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Decemsre, forced by the laws of my country, I am bound to say, 
ilt 
Te motions for a new trial and in arrest of judgment. 
being overruled, and sentence of death pronounced, thie. 
defendant appealed.. . << eR 
Nash, for the prisoner. + 
The Attorney General, for the’ hate 


Gaston, Judge.—The prisoner was convicted at the 
last Term of the inn; Court of Rowan, on an indict- 
ment for the m of his wife, and from the sentence 
pronounced on has appealed to this court. - 
Several objections’ » here taken by his counsel to the 
r ly of the proceedings below. It is alleged, in the 
first | , that the court erred in permitting improper’ 
testimony ~ be received against him. The material 
circumstances set forth in thé case as connected with the 
subject-matter of the exception, are these: It appeared” 
from the evidence, that the deceased came to y + 
a blow on the head, by choking, a rel 
with a rope. The prisoner was arr # 
murderer, and carried before a 
tion. There, but before the e: 
of the bystanders was making 
rope which he held in his hand, wh 
“ that is not the rope.” The mmc 
prisoner, “ keep that to yourself?” he prisor 
no more. Evidence of theee matters having been offere 
the prisoner’s counsel objected that this declaration of hie 
ought not to be 
by the interposition of 
he then intended to say . 
and the testimony om] 
the court that the prose ateaded to say yar ee 
because there was no examination in writing. " 

In support of this objection it is insisted, that wheapeen, 
the declaration of any individual is offered in evidence 
against him, the law requires that the whole of the'decla- 
ration should be heard ; that the spirit of this rule would 
be violated if a declaration left unfinished by reason of 


> 
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au interruption could be received as testimony without Dectamen, 

the. explanations which were intended to accompany it ; 

and that the admonition of the magistrate in this case 7 

indicates clearly an serrebenien on his part, and there- Swine, 

to show, prisoner had not finished . all 

* purposed. ut desisted from proceeding, 
ties of this oll in. Were we to assent to the 

correctness of this reasoning throughout, we do ‘not see 

how we could pronounce that the judge had erred in 
admitting the evidence. Our authority is confined to the® 
correction of errors of law, and. the propriety 

of admitting testimony depends inference of fact, 

such inference must be drawn by 

testimony is offered. The case states that the j 

drew a contrary inference from that which i 


tion. — But if we had the ss to examine into the 
orrectn cae ey memes peep 
sorrect. Instead of understanding the 
—oy-rlgey trpaee dan ae 

fening the force of his declaration, 
"Suggestion of a humane 

t the tise on his guard 

by ‘remarks of the by- 
pete to criminate himself, 


May 


| | | not be heard by the 15 crimina 
‘jury. _It is undoubtedly law, that in criminal as well as s well es 
ine fell cases, the whole of an edesimiod'or docleration 7,2", 
made by a party is to be taken together. We understand "boi of 
the rule to be as laid down by Assorr, Chief Justice, imtor deciara- 
- the Queen’s Case, 2 Brod. & Bing. 297, (6 Eng. Com. fon, mate 
Law Reps. 123,) « If on the part of the prosecution Biobe” 
fession or admission of the defendant made in t — 


& So. ee 
> 
q or = 
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Srate 
®. 


Swink. 


clarations 
of a party 
are not 

to be 
excluded, 
because not 
as complete 
as he in- 
tended 
they should 
be. 
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of a conversation with the witness be brought forward, 
the defendant has a right to lay before the court the whole 
of what was said in that conversation, not only so much 
as may explain or qualify the matter introduced by the 
previous examination, but even matter not properly con- 
nected with the matter introduced by the previous exami- 
nation, provided only that it relates to the subject-matter 
of the suit; because it would not be just to take part of a 
conversation as evidence against a party without giving to 
the party at the same,time the benefit of the entire residue 
of what he said om the same occasion.” But we find no 
authority, no di¢tum'to warrant the supposed qualifications 
of the general principle which makes a man’s. conduct 
and declaration when voluntary, admissible against him 
so as to exclude evidence of his acts or declarations be- 
cause not as complete as he intended that they should be. 
It seems to us what he has said and what he has done, 
however unfinished and imperfect, is competent testimony, 
and its proper effect is to be judged of, under all the _ 
accompanying circumstances, by tl duty it is to 
weigh the evidence. See ~*~; 
The counsel for the prinoes ia i to the — 
charge of the judge, for that hé instract : 
when a man euied with a crime remained 
silence was an implied admission of his guilt., We 
the charge no such instruction as that excepted 
appears from the case, that the mother of the ‘ 
after the death of her daughter, and before the prisoner 
was arrested, at his house and in his presence charged the 
prisoner with the murder, an@ told him that his motive 
was, because he had been obliged a few days before to pay 
some costs on her ‘and that the prisoner remained 
silent under this acc .. The court instructed the 
jury that this silence was not conclusive evidence of the 
prisoner’s guilt, but was a circamstance which they might 
take into consideration in passing upon the question of his 
guilt. We see nothing in this instruction which is erro- 
neous. It has been well observed by an able elementary 
writerf(Mr. Starkie) that all the surrounding facts of a 
transaction may be submitted to a jury when they afford 
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any fair presumption or inferenée as to the question in Dzcewsrs, 
dispute. Upon this principle it is that the conduct of the = 
accused at the time of the offence, or after being charged nares 
with it, such as “ flight—the fabrication of false. ‘and con- Swim 
tradictory statements—the concealment of the instruments 
of violence—the destruction or removal of proofs tending 
to show that an offence-has’been committed, or to ascer- 
tain the offender,” are all receivable in evidence as 
circumstances connected with and throwing light upon the 
question of imputed guilt. Of the ‘character is the / 
silence of the accused when free, and a decided 
denial of guilt if he be innocent may] y be expected 
from rim. It is argued, that silence gindér such an accusa- 
tion may proceed from indignation, scorn, unwilling#i€ss to 
answer impertinent*inquiries, or other motives nt 
with the fact of innocence. So indeed it may; and there- 
fore evidence of silence ought never to be regarded as 
conclusive proof of guilt; should always be weighed with 
_ care; and should not be received at all, when the accused 
> geinedhage to repel the accusation. But who 
/ “tame submission to a direct charge of 
s from a consciousness of guilt, 
irse, from the terror consequent 
"the Gifficulty of determining whether 
sion or demali will be more likely to propitiate 
pur and secure escape from punishment? We cannot 
doubt therefore that it is a circumstance proper to be left 
to the consideration of those whose experience and obser- 
vation qualify them to judge the motives, passions and 
is impelled. But it is 
“said nothing when this 
, by his deceased wife’s 
accusation by gestures 
or-other expressive signs—to which we answer, that un- 
questionably this would not be silence, and it cannot for a 
moment be supposed that the court in giving, or the jury 
in receiving the instruction, considered a denial so mani- 
festly characterized, as silence. But adjudged ve 
been produced which are supposed to establish, vier 


ever in general the admission of a fact may be 
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Decemare, from the silence of a party when such fact is asserted in 
his presence, and that therefore such assertion and such 
—_— silence may in general be given in evidence against him— 
Swink. yet this inference cannot be drawn, and this evidence 
cannot be received in criminal cases. For this purpose 
the cases of Child v. Grace, 2 Car. & P. 193, (12 Eng. 
Com. Law Reps. 84,) and The King v. Appleby, 3 Star.) 
Ca. 33, (14 Eng. Com. Law Reps. 152,) are quoted, but” 
in our opinion they by no means support the position. In © 
the first of these, evidence was offered of what the magis- 
trate had declared in the presence of the plaintiff on the’ 
examination before him for the alleged assault, and in the 
other, evidence was offered of the confession of another 
person made before the examining magistrate in the presence 
of the prisoner, his supposed associate. In each case the 
evidence was rejected, and the true ground of rejection is 
plainly pointed out in Melar v. And; ews, 1M oody & Malk. 
Ca. 336, (22 Eng. Com. Law Reps. 329,) that although 
what has been said in the presence of a party is admissi- 
ble, as tending to raise an inference from his silence, itis ~ 
«not so with regard to the assertions or declarations made} ~ 
~ in his presence in the course of a judicial inquiry, for in q 
such investigations a regularity of proceedings is adopted 
which prevents the party from interposing ) 
he pleases, as he would in a common conversation. 
general rules of evidence are certainly the same in 
nal as in civil cases. “There is no difference as to 
rules of evidence,” says Assorr, Chief Justice, in Watson’s 
Case, 2 Star. Ca. 155, “ between criminal and civil causes ; 
what may be received in the one may be received in the 
other ; and what is rejected in the one ought to be rejected 
in the other.” Before we can admit the exception here 
contended for to the confessedly generally rule, we must 
have evidence, which we have not seen, that the law sanc- 
tions such exceptions. 

The prisoner’s counsel have also objected to that part of 
the judge’s charge which relates to the force of presump- 
tive evidence. If the whole of this be taken together we 

. believe that no well-founded complaint can be made against 
it. -We know not what were the illustrations given of the 
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difference between violent, probable, and light presump- oe 
tions, but as no exception has been taken to any of them, 
we must presume that they were correct. Thejury may %™T™ 
not have been aided by this classification, but we do not Swit 
seesthat they have »sbeen misled thereby. If the judge 
meant to say that no regard whatever should be paid to 
_ circumstances individaally raising but a slight presump- 
‘ Mion against the prisoner, however numerous they might be, 
and however impressive and convincing the result of their 
coincidence with each other, and even with circumstances A 
“Sof a more conclusive tendency, w nd that he laid ie 
down a rule more favourable to the r than the law | 
: ribes. Every circumstance, however slight in itself, Every cir- 
' that is calculated to throw light on the commission of. the =e ‘ 
supposed crime, is proper to be considered ; although a en it 


_ verdict against the prisoner cannot be warranted by any is Lane 
combination of circumstances producing less than full ra 
assurance of his guilt. To circumstantial evidence effecting on the com- 
this moralcertainty, the law attaches the designation of {yeeo",. 
violent presum tion. Could we collect from his charge 

he juc } conveyed to the jury the impres* 
their verdict upon evidence, al. 
bal presumption of guilt, we = 
mt in reversing the judgment - rel #, 
ew al: but this construction cannot be cannot be ’ 
= , since we find him instructing them in the most — 
that the circumstantial testimony must be combina. 
such as to satisfy them beyond # reasonable doubt as to °° 
_ the guilt of the prisoner, and strong and clear as that es 
* which would be derived from he testimony of one credible then fall 
. and respectable witness. “Whitneve “circumstances “fhe eal. 
; combined produce this moral eertai and are fully equi- eae 
valent to this direct and post t 
law both declare that a jury may rightfully convict. 
‘We see no ground whatever either for a new trial, or 
for vacating the verdict, or for arresting the judgment, 
because of the language used by one of the jurors in 
declaring his assent to the verdict when the. jury.was 
polled. It is but a manifestation of the reluc ith , 
which he yields to the obligations of an imperious’ “Bat 
Vou. 1. 3 


to 


t4 
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Ducemse, painful duty. All the objections made in behalf of the 
1836. : : . % 
unfortunate prisoner, are in our opinion untenable, and we 
rw have been unable to perceive any errors which can avail 
Swink. him against the awful judgment which the law pronounces 
upon his crime. This opinion must therefore be certified 
to the Superior Court of Rowan, with directions to pro- 
ceed to sentence of death against the prisoner agreeably to 
this decision and the laws of the state. . 
Per Curiam. Judgment affirmed. 
cow? 


ee : 
THOMAS BELL v. JOHN CULPEPPER, et al. 


The doctrine of election, by which a person is prohibited from taking a ‘ 
benefit under a will, and at the disappointing the plain provisions of that ~~ 
will in favour of third persons, is confined to comts oF equity, and does nite ‘ 
affect titles at law. 2 

A residuary clause in a will, by which all the seuindiiee of testator’s real 
and personal estate was directed to be sold by his executors, will not pass 
slaves which he had given to a child by parol prior to 1806, but which he 
had subsequently obtained possession <6 sae ae 
nor will it authorize a sale of said slaves by thes t 
title of the donee under the act of 1784, (Rev. ¢ “ 

The cases of Knight v. Thomas, 1 Hay. 289; 0 
Latham v. Outen, Ib. 66; Anon. Ib. 86; West v1 
38; Sherman v. Russel, 1 Car. Law 5 i ae 
Murph. 429; Watford v. Pitt, Ib. 468; Zyne 
Rhodes v. Holmes, 2 Hawks, 193, approved. 


Derinue for two slaves by the names of Esther and 
Bob. Pleas, non detinet and statute of limitations. 

Upon the trial at Anson, on the last Circuit, before his ™ 

; ‘the plaintiff claimed the slaves 

, made by her father, Richard 

Russell, Sen., itr th yer 1802, and introduced several 

witnesses, who, if they were to be credited, clearly estab- 

‘lished the fact of the gift as alleged. He further proved, 

that he intermarried with the daughter of the donor in 

1820; that he soon after went off to house-keeping; that 

the slave Esther being then confined in childbed, was not 

taken home with him immediately, but was sent to him in 

about a year afterwards, and, together with her child, 







































































he afterwards had the said 
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remained with him more than twelve months, when she “a 
ran off and returned to her old master. The plaintiff 

being involved in his circumstances, his father-in-law said 

he would not send back Esther and her child, but would Courzrrss. 
keep them until his son-in-law should get out of debt. 
Aceordingly, Esther.and her children (she having had 
another,) remained in the old man’s possession from that 

period until his death in 1834, he repeatedly declaring 

during the time, that he had given Esther to his daughter, 

the wife of the plaintiff, and that the said negro woman 

and her children belonged to his daughter. ¥ 

- On behalf of the defendants several witnesses were 
examined as to the alleged gift, and’ for the purpose of 
establishing an adverse possession in the father-in-law. 

The defendants then introduced the will of Richard 











_ Russell, Sen., in’ which the testator bequeathed to the 


plaintiff ’s wife and children a negro girl by the name of 
Charlotte, who was a child of the woman Esther. In the 
will there were several other specific legacies, in none of 
which, however, were the slaves in controversy included; 9, 
nd then followed. - isiduary clause directing the re-9),. 9 
der of thé tésiator’s estate, both real and personal, to a 
gs to be divided between certain 
~The defendants then proved a 

estior by the executor, and a pur- 
by ihuaivens at a full price, evidenced by a bill of 











~ sale properly authenticated. They proved also that when 


the plaintiff heard of the bequest of the girl Charlotte to 


his wife and children, he said he was satisfied ; and that 







defendants it was contended, amd-the court was requested 
so to instruct the jury, that however they might find as to 
the gift and possession, as Richard Russell died having the 
slaves in his possession, they passed by the will, and the 
defendants being purchasers for value (whether with or 
without notice,) at the sale by the executor, weré pro- 
teeted by the act of 1784; and further, that as the plaintiff 
had taken the girl Charlotte into his possession, it was such 
an election to take under the will, that he could’ not now 
claim in contradiction to it. But his Honor, after submit- 
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ee, ting to the jury the questions of the gift, and the posses- 
sion of the father-in-law, whether he held adversely, or as 
» _Dailee of the plaintiff, further instructed them, that if they 
Coxrgrrer. should find for the plaintiff om both these points, then the 
“slaves Esther and Bob formed no part of the testator’s 
estate, and did not pass under his will; and that the 
plaintiff’s right to recover was not affected by his having 
received into his possession the girl Charlotte. Under this 
charge a verdict was found for the plaintiff; and a new 

trial being refused, the defendants appealed. 


Badger, for the defendants. is 
Mendenhall, for the plaintiff. 7 


Gaston, Judge.—-The exception taken below to that 
part of the judge’s instruction which held that the plaintiff 
was not varredof his recovery by reason of an election to 
take the negro Charlotte under the will of Richard Russel, 
has very properly been given up here. The rule of elec- 
tion in the sense in which it is insisted on by the defendant, 
is confined exclusively to courts exercising equitable juris- 


diction, which have it in their power to restrain men f 
the unconscientious assertion of ¢ i 


They hold that it is against 
benefit under a will or other instrament, and at the same 


time disappoint other plain provisions of that will, made in’ — 
favour of third persons. Of course, he may keep, ifhe — 
pleases, what was before his own; for the mistake of the 
donor cannot take away his property ; ; but if he will insist —_ 
on enjoying the interest given him by the instrument, they ~ 
provide, that so enjoying it he shall 
can to the other provisions of the 
t perceptible to us that any case for 
made out ; but however that may be, 
the law certainly raises no election in this case. 

The exception taken to the residue of the judge’s instruc- 
tion must also, we think, be overruled. If the slaves in 
controversy were not held by Richard Russel as his pro- 
perty, but were merely in his occupancy as in that of the 
bailee of the plaintiff, it is very clear that they were not 
comprehended in the bequest to his residuary legatees, and 
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did not vest by law in his executors. The construction of 2 
the act of 1784 (Rev. ch. 225, s. 7,) must now be consi- ———— 
dered as perfectly settled. A long series of decisions has” = 
established that. ander that act a parol gift of slaves may Cutrurrms. 
be»good against all persons except the creditors of the 
donor, or purchasers from him. See Knight v. Thomas, 1 
Hay. 289. Cutler vy. Spiller, 2 Hay. 62. Latham v. 
Outen, Ibid. 66. An Anonymous Case, Ibid. 87. West 
v. Dubberly, N. C. Term Rep. 38. Sherman v. Russel, 1 
Car. Law Repos. 467. M’Kee v: Houston, 3 Murph. 429. 
Watford v. Pitt, 3 hy, 468. Lynch v. Ashe, 1 
Hawks, 338. Rhodes v. Holmes, 2 Hawks, 193. 

Per Curiam. Judgment affirmed. 


ed at a sheriff’s sale, under an order of sale ~*. 


y Court upon the return of a constable that he had 
lefendant, the purchaser must show the justice’s 
ording to the directions of the act of 1794, 

Le on the trial docket of the court at the 

re of sale,” is not such a judgment as the law 


Where a justice's execution has been levied upon lands and returned to the 
‘County Court, the production ofthe trial docket of the court containing a 
mere note or memorandum } case, with an “ order of sale,” entered at 
the foot of it, together with the testimony of the clerk that after a diligent 
search he had been unable to find the original papers i it, i 


Esecrment, tried at Anson on the last Circuit, before his 
Honor Judge Saunpers. 

The lessor of the plaintiff claimed the land in dispute 
asa purchaser at a sheriff’s sale, and offered in evidence, 
first, the trial docket of Anson County Court, on which 
was found the following entry : 
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Deoeaste, “January Term, 1832. 


"Inon in a Rap y Judgment, March 1831, $35 00 


Kins’. Robert Hildreath and Interest 50 
“~  Jilson B. Douglas, Cost 120 
security, 
“ Levied on 150 acres of land lying on the waters of 
Pedee, adjoining George Ingram and others, as defendant’s 
property. 
Jas. Horn, Const. 


Order of 
He then introduced the cea Anson County Court, 
who deposed that he had made diligent search in his office, 

but had been unable. to find any of the original papers 
relating to the suit of Henry v. Hildreath and Douglas. 
This evidence. was objected to by the dant’s counsel, . 

but was received by the court. The then offered ” 

a writ of venditioni exponas, ae Term, 
1831, and returnable to January Term, 1832, on which 
was an endorsement by the sheriff that the land was sold 

on the 10th of January, 1832. He further offered a deed | 
from the sheriff covering the land in« te, dated the 4th. 
July, 1832. The defendant relied upom a deed of in 
and sale for the same land, executed. a said 
Hildreath, and dated the 9th day of April, 1832. ss 
jury, under the charge of his Honor, returned a verdict for — 

the plaintiff, and the defendants appealed. 


No counsel appeared for t dants in this court. 
Mendenhall, for the lonege of the plaintiff. 


Danret, J |The aet of assembly of 1794, (Rev. 
ch. 414, s. 19,) , that when a constable has levied 
on land, the justice shall return such execution with all 
other papers on which the judgment was given to the next 
court to be held for said county; which land, shall by 
order of said court be sold by the sheriff of the said 
county, or so much thereof as may be sufficient to satisfy 
such judgment, in the same manner as real property is 
sold by writs of fieri facias or venditioni exponas issuing 
from such courts; and the clerk of the st ay such 
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papers are returned shall, in a well bound book 
that purpose, record the whole of the papers and pre 
ings had before the justice, and he shall be allowed th eee 
same fee as for entering & judgment in any other suit. 
is a well settled rule, in this state, that in ejectment, 
purchaser at a sheriff’s sale is bound to show'the judg-" ~ 
ment on which the execution issued; Doe ex dem. Bryany +. 
vy. Brown, 2 Murph. 343. And where he purchases under >> 
an order of sale, made by the County Court upon the ~* 
return of a constable, that he “ had levied upon the land 
“Syof the defendant, a no personal property to be 
_ found,” he must sho judgment recovered before the 
justice of the peace. Den ex dem. Hamilton v. Adams, 2 
bes Murph. 161. The plaintiff in this case,didimot show any 
_ judgment of a justice maiieh had bee » returne 
County did. he sho 
quently been adi ae notes on the docket, 
and what the clerk swore, did not prove that fact. We 
-- em that the plaintiff was bound to show, that a justice’s 
™ t had been against Hildreath; and that 
on and by the. constable, it had been 
y Court of Anson, to justify the 
web eby the said court. The entry on 
4 st of the “ order of sale,” is not the judgment 
which ‘the law requires to be shown. When a judgment 
is regularly entered, of execution is always 
* entered on the roll at of the judgment, but this 
= award or fiat for execution to go, composes no part of the 
‘et judgment. We therefore ab erred in per- 
- mitting the venditiont evidence for 
> ‘the plaintiff without proof’ of j 
having been rendered against Hildreath-and returned to 
Court, to authorize the court to make an order of si 
award such an execution. } 4a 


There must be a new trial, 
Per Curiam. Judgment reversed: 
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H i ‘NISBET v. MARTHA STEWART, Executrix of FINLEY G. 


STEWART. 


r gy 

war: ES hoes hough of Georgia died while on a 
dy Vice ns mt bs eit ad ign Con be 
- rendered responsible as an executor de son tort for taking possession of a 
sum of money which the deceased had with him at the time of his death, 
and paying it over, without notice of the creditor’s claim, to a person who 

had administered upon the effects of the deceased in Georgia. 
Whether in such case he would be responsible to a creditor in this state? Qu. 


Tus action was brought by th intiff, whois a citizen. 
of the state of Georgia, aga he defendant, as the 
executrix of one Finley G. Stewart, deceased. The 
defendant plead, “ne ungues executrix ;” to which the. 
plaintiff replied, that she was executrix of her own wrong; . 
and upon this replication issue was. joinec 
trial at Iredell, on the last Circuit,” 2! 

Judge Dicx, it appeared in .eviden 
Stewart, whose residence had i in ~ ees 
came to Iredell county in this state, om a visit 
defendant, who was his mother, and there died: P- 
had with him at the time of his. eum 0 
hundred and thirty-four sa ai 
defendant took possession of, and without any a i 
plaintiff’s claim, paid it over to one James Gi > 
+. who had been appointed administrator on the « ts 
_ Finley G. Stewart, by the of Ordinary for Fs 
county, in the state of Honor was of opinion 
that Ss ecidaot dean elie ae aes / 
meddling with the of the deceased as would subject) 
a ix of her own wrong. 
plaintiff, in ‘opinion, suffered a nor 
and appealed. ~~ 

No counsel appeared for the plaintiff in this court. 

 D. F. Caldwell, for the defendant. 


Dante, Judge, after stating the case as above, pro- 
ceeded :—Judge Srory, in delivering his opinion in the 
case of Trecothick v. Austin, 4 Mason’s Rep. 32, said,that 
the general position stated at the bar, that no. eapepionor 


gee. 
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administrator appointed under.a foreign government, can, 
in virtue of such appointment, sue in our courts, is admit- - 
ted. But payments voluntarily made to a foreign adminis- ar 
trator would now be h tual in our courts upon the Stewart. 
principles of national comity. This doctrine is supported 
by Atkins v. Smith, 2 Atk, 63, and still more fully and 
forcibly illustrated by the opinion of Chancellor Kenr in 
the case of Doolitile v. Lewis, 7 John. C. R. 45. The 
Chancellor in that case said, (page 49) that an executor 
or administrator of a creditor, dying in another state, and 
becoming lawfully possessed, as part of his assets, of a 
bond given and secured by a mortgage upon the lands in 
this state, is competent, as I should apprehend, to receive 
payment, and give an acquittance, without first resorting 
to the Court of Probates here. The defendant. here took 
charge of the money to prevent its being wasted. She, - 
without any knowledge of the plaintiff’s claim, or of any 
creditors in this state, honestly paid it over to the Georgia 
administrator. We are of the opinion, that whatever 
might be the liability of the defendant toa North Carolina 

_. ereditor, on which we do not decide, nevertheless, as in 

» this case the assets for which it is endeavoured to render 

her responsible, have been placed in the hands of the 
proper representative of the deceased in the state where 
he was domiciled, and where the plaintiff is domiciled, and 
are there liable to the demand of the plaintiff as they 
should be according to the laws of that state, the plaintiff 
cannot claim that she was executrix of her own wrong. 

Per Curiam. Judgment affirmed, 


ay 
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Dectuser, 
1836. 


—_ 


Yous, _ If an infant live with his parent, who provides for his child every thing 
which in his judgment appears to be proper, the infant cannot bind him- 
self to a stranger, even for such articles as might under other circum- 
stances, be deemed necessaries. But if the infant live apart from his father, 
labouring, and receiving the profits of his labour to his own use, he is pro 
tempore acting as his own man, by the assent of his father, and will be 
liable for necessaries suitable to his condition. 





JOHN P. SMITH ». NATHAN YOUNG. 








Tus was an action of assumparr, to which the defend- 
ant plead “infancy,” and the plaintiff replied, that “ the 
articles furnished were necessaries.” 

Upon the trial at Stokes, on the last Circuit, before his 
Honor Judge Serriz, it appeared that the defendant 
lived separate and apart from his father, with one of his 
brothers, for whom he laboured, and from whom he 
received compensation for his labour, for his owa use. The 
defendant’s father lived in the same neighbourhood, about 
a half a mile from his brother’s, where he lived, and wasa 
man in reasonable circumstances. Upon this s , 
of facts, his Honor charged the jury, that if they 
be of the opinion that the articles purchased were suitable © 
to the age, condition, standing and situation aT off the : 

defendant, and that they were necessaries | 
‘oy degree, the law held: Kies -sespeeiihte ethan tagaaae 

: them: but that if the articles purchased were not neces- 
saries suitable to the defendant’s condition in life, he was 

not responsible for the payment of them. The jury, under 

this charge, returned a verdict for the plaintiff. A new 

trial was mo on account of misdirection and error . 

in the charge, being refused, the defendant appealed. |” 


No counsel appeared for either party in this court. 






as 








Danren, Judge, afier stating the case, as above, pro- 
ther neces. Ceeded :—The question, whether necessaries or not, is a 
saries or mixed question of law and fact, and as| such should be 
mixed Submitted by the judge to the jury, together with his 
—_ of directions upon the law; whether articles furnished to an 


fact. Whe. infant are of the classes for which he is liable, is matter 
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of law; whether they were actually necessary, ad a 
of reasonable price, is matter of fact for the jury. 
Beeler vy. Young, 1 Bibb, 519. Stanton v. Wilson, 3 _ 
Day, 37; Cro. Eliz. 587. What were the articledi) > seagl 
purchased, does not appear in this case; therefore byt 
we are to take it that the articles were in law and fact nished to 
considered as necessaries. We gather.from the case, that °” iv/ant 
the sole objection taken to the charge was, that the judge classes for 
did not direct the jury to find for the defendant (although frie ine 
the articles were necessaries,) inasmuch as his father was matter - 
alive, and in reasonabl mstances, and lived but a ther they 
short distance from the t. The law is, if an infant an oon 


is living under the roof of his parent, who provides every omp.and of 


thing which in his judgment appears to be proper, t be price ia 
infant cannot bind himself to a stranger,:even for such matter of 
_ articles as might;under other circumstances, be deemed “ 
necessaries. Codkv. Deaton, 3 Car. & P. 114; (14 Eng. 
Com. Law Reps. 232.) Bainbridge v. Pickering, Black. 
‘Rep. 1325. Barrinsdale v. Greville, 1 Selw. N. P. 127. 
Bat here the defendant did not live under the roof of his 
‘ ee ota aon labouring, and receiving 
the: profits of his labour to his own use. He was pro 

_ tempore acting as his own man, by the assent of his father ; 
and the.articles received by him, being necessaries, should 
be paid for by him. Madoz v. Miller, 1 Mau. & Sel. 
788; 10 Petersdorf’s Abr. 376. We think the judgment . 5 
‘must be affirmed. _ ; 

Per Curiam. , Judgment affirmed. 


——_ 


JOSEPH GIBSON, Carmen,  » JOSH WINDSOR. 


In an action of debt upon a penal bond, where the declaration states all the 
conditions to be breken, the verdict of the jury, which finds “ the condi- 
tions of the bond” not to have been performed, but broken, need not specify 
the particular breaches upon which the damages are assessed. That is 
ee ee 
others not broken. 


‘Tis was an action of pesr upon a penal bond payable 
to “ the-Chairman of the County Court of Guilford,” and 
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— conditioned for the building and keeping up a public 
bridge. The defendant, after oyer, pleaded the “ general 
Grses issue ; conditions performed ; no breach.” 

Winvsor. At the trialy which was had at Guilford, on the last 
Circuit, before his Honor Judge Serre, it was admitted, 
that Joseph Gibson, the plaintiff, was the Chairman of the 
County Court of Guilford ; and that the bridge had been 
destroyed by a freshet, within the time specified inthe 
condition of the bond. But it was contended by the 
defendant, that he had never in fact executed the bond; 
and upon this point much testimony was introduced on 
both sides, which it is unnecessary to state. The jury, 
under the charge of his Honor, returned a verdict for the 
plaintiff, finding that the bond declared on was the act and 
deed of the defendant ; that the conditions of the said bond 
had not been performed, but broken ; that the penalty of 
the bond was six hundred dollars; and for the breaches 
thereof they assessed the plaintiff’s damages to one 
hundred dollars; and upon this verdict a judgment was 
rendered accordingly. The defendant submitteda motion _ 
for a new trial, upon the ground that the evidence’ was 
insufficient to prove that the bond declared on had been 
executed by the defendant; but this meer. nro: 
then moved in arrest of judgment ; which ew 
he appealed. 

Winston, for the defendant. 


W. A. Graham, contra. 


Danret, Judge.—The objection, as to the sufficiency of 
the evidence to prove that the defendant executed the 
bond, has been abandonéd. So likewise has the 
objection, as to the averment in the declaration, and proof iy 
thereof, that Gibson, the plaintiff, was Chairman of the «~~ 
County Court of Guilford. But the defendant insists on , py 
his motion in arrest of judgment; because the jury, in .~ 
rendering their verdict, have said, “ that the conditions of ~ 
said bond have not been performed, but broken; and for 
the breaches thereof, assess the plaintiff’s damages to the 
sum of one hundred dollars ;” and have not stated in their 
verdict for what breaches they assessed the damages. The 
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answer is, we think, very plain. The breaches upon 
which the jury assessed the damages, must necessarily be 
all the particular breaches set out in thegdeclaration. It 
is not necessary for the jury to particularize the breaches, 
if they find all that is chafged in the declaration to be 
true, as there stated. But if the jury should find some of 
the breaches stated in the declaration to be true, as there 
stated, and others not true, it would then be proper for the 
jury to particularize the breaches on which they assessed 
the damages. We think there is no ground for a new 
trial, or to arrest the judgment ; and the same is affirmed. 
Per Conia. Judgment affirmed. 


THE STATE ». MOSES RITCHIE. 


indictment under the act of 1830, c. 10, against a white man, for playing 
slaves, it is sufficient to charge, that the defendant “ unlawfully 
ate ery Smernnne eatenler 
PES APS 4m. ial caer os ae 
. Tur defer cer ees together with one Alex- 
| alot cediaianaee on, Circuit, before his Honor 
- Judge Dicx, upon the following bill of indictment : 
. “ The jurors for the state upon their oath present, that 
Moses Ritchie and Alexander Hill, both late of said county, 
and both white men, on the first day of March, in the 
year of our Lord one thousand eight hundred and thirty- 
a with force and arms, in said county, unlawfully did 
play at a game of cards with two slaves, viz. John, the 
property of one Peter Clingman, and Juan ; contrary to the 
statute in such case made and provided, and agrinnt. the 
peace and dignity of the state.” 

A motion in arrest of judgment was submitted by the 
counsel for the defendants; which being overruled, and 
judgment pronounced, the defendant, Ritchie, appealed. 

No counsel appeared for the defendant in this court ; and 


mee 


Gipson 
.. 


Winpsor. 
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The Attorney-General, for the state, submitted the case, 
without argument. 


Dantet, Judie.—The act. of the general assembly, 
passed in the year 1830, ch. 10, enacts, “ that it shall not © 
be lawful for any white person, free negro, or mulatto, to 
play at any game of cards, dice, nine-pins, or any game of 
chance or hazard, whether for money, liquor, or any kind 
of property, or not, with any slave or slaves; and any 
white person, so offending, shall be guilty of a misde- 
meanor, &c.” The defendant, a white man, has been 
indicted under this act, and found guilty by the jury. He 
moved in arrest of judgment ; which motion was overruled 
by the court, and judgment rendered against him; from 
which he has appealed to this court. There is no parti- 
cular reason in arrest assigned. We have examined the 
whole record, and do not discover any reason why the 
judgment should be arrested. The act prohibits the — 
playing at any game of cards; the indictment charges, — 
that the defendant “ unlawfully did play at @ game of 
cards, with two slaves, &c.” It does not set forth: he 
name of the game played on or with the cards; a a 
are of the opinion, that the name of the game pla rn 
by the parties, need not be particularly set forth in the 
indictment. The present indictment 
the offence, to enable the defendant to ners er 
charged with; and therefore propertly to defend : 
It enables the jury to see distinctly of what offence 
are to declare, by their verdict, that the defendant is or is — 
not guilty ; and finally, it is sufficiently certain, to enable 
the court to see what jadgment it should (on conviction) _ 
pronounce. ‘ We therefore direct, that the clerk of thid, 
court certify to the Superior Court of law for the county 
of Surry, that it proeeed to render judgment for the state 
against the defendant. 

Per Curiam. Judgment affirmed. , 
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THE STATE v. WILLIAM C. LOFTIN. : 

3 State 
7 statute creates an offence, and not only specific penalty, %. 
“AMAR also the mode in which it shail: be recovered, tiat-particular method, 1°*™ 
© ~ and noother, must be pursued. Hence it is not indictable, for a justice of 

the peace to celebrate the rites of matrimony, without a license from the 
elerk of the County Court, under the act of 1778, (Rev. ch. 134,) as that act 
not only makes that an offence, which was not so at common law, but also 
annexes the penalty, to wit, fifty pounds; and the mode of recovery, to wit, 
by action of debt. 

In an indictment on a statute, no allegation of unlawfulness, nor of being 
against the statute, nor any conclusion, will make good the indictment, if 
it does not bring the fact prohibited or commanded, in the doing or not doing 
whereof, the offence consists, within the material words of the statute. 
~ Hence, if the statute forbids the doing of a particular act, without the autho- 
rity of either one of two things, the indictment must negative the existence 

of both those things, before it can be supported. 
















‘Tue defendant was put upon his trial, at Lenoir, on the 
last Circuit, before his Honor Judge Donnenx, on an 
= indictment, containing two counts; upon the first of which 
__ he was found guilty, and upon the second, not guilty, A 

ion in arrest of judgment, being submitted by the 
wnt’s. counsel, his Honor was of opinion, that the 
charged in the first count of the indictment was 
_ Rot, ap indictable one, and therefore arrested the judgment ; 
7 a @ 8 Stanly, appealed. This count was in 
lowing wit 
+ n . for the state, upon their oath present, that 
C. ‘Loftin, Esquire, late of the county of Lenoir, 
pe ey ae ere the year of our Lord one 
eight hundred and thirty-six, then and there, 
‘in the state and county aforesaid, being a justice of the 
; F diem nan in tn sikanatn with force and arms, 
“ unlawfully, knowingly, wilfully, and contrary to the duty 
“ of his office, did celebrate the rites of matrimony, between 
gaan Litchworth and Betsey Humbles, at and in 
‘the county and state aforesaid; and the said William C. 
‘Fret Ear el hen wd sr together, as man 
nd wife, the said Frederick Litchworth and Betsey 
“ Humbles, without license first had and obtained for that 
“ purpose, contrary to the form of the statute in such case 
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’ “ made and provided, and against the peace and dignity of 


“ the state.” 
No counsel appeared for the defendant in this court. 
The Aitorney-General, for the state. 


Gaston, Judge. —The indictment against the defendant 
contains two counts, but the defendant has been found 
guilty upon the first count only. The Superior Court 
arrested the judgment, and the state appealed. 

We are of opinion, that the judgment was properly 
arrested, for that the count upon which the defendant has 
been found guilty, is insufficient to warrant any judgment. 

It charges, in substance, that the defendant, being a 
justice of the peace, did unlawfully and knowingly cele- 
brate the rites of matrimony between the persons therein 
named, “ without license for that purpose first had and 
obtained, contrary to the statute in such case made and 
provided.” The statute referred to, is that of 1778, (Rev. 
ch. 134.) The first section of this act authorizes ministers 
of the gospel, of every denomination, having the care of, 
souls, and justices of the peace, to solemnize the ri : 
matrimony, according to the rites and cereme 
their respective churches, and agreeably to the’ 
that statute prescribed. The second empowers the c 
of the respective County Courts to issue a ma 
license to any persons applying therefor, first taking’ 
with sufficient security, in the sum of five hundred f 
with condition that there is no lawful i ‘to 
obstruct the marriage for which such license is desired; — 
which license shall be directed to any authorized mini 
or justice of the peace. The third authorizes every minister 
of the gospel, qualified as above expressed, or any othier® — 
person appointed by the church, as a reader, to publish e 
the banns of matrimony between any two persons desiring 
the same, on three several Sundays, in the 
during or immediately after divine worship; and di 
them to give a certificate of such publication, if ¢ 
directed to any authorized minister or justice of the peace gr 
with a proviso, that the People called Quakers shall retain” ¥) 
their former rules and privileges in solemnizing the rites of 





© directed, he shall forfeit. mal quiy fer epeoy sich-ebace 
» the sum of fifty pounds, lawful money, to be recovered in 
‘an action of debt; one-half to him that will sue for the 
same, and the other half to the use of the county, where 

«the forfeivare ariseth. Upon this act it has been judicially 

a can be celebrated within 

ion of a minister or 


or publi of Bas, hough ihe salsisten-or 
‘perform See tl orites without an 
r of these it | forms, devised as 


. ec a es, ci 
marriages, is 


; “od core Sye0l an “7 : a tab to be punished 


wed the statute. Inde- 


nd .there is no 
=the celebration 


RAPES. FF GR 
Ps PP ES ALE eGR . 
Soe te tion is not — see Ree oa ate m0 a 
Me eta a ACER 5 i Sa 


>; and if the defendant should be: punished under this 
inlesadisteaial be afterwards made liable for the penalty 
Vou. m1. 5 
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in such action, there would then be inflicted on him a 

—__———. greater penalty than the law assigns to bis offence. == « 
There is another fatal objection to the indictment. The 

charge should confain:such a description of the oliabes' we SN 


which the defendant is accused, and such a s : 
the facts which constitute the offence ; that when he is found 
guilty thereof, the court can see upon the record the. 
definite offence to which the judgment of the law may be 
applied. No latitude of intention can be allowed, so as to 
include anything more than is expressed; for the charge 
must be explicit enough to support itself. Therefore,no _ 
allegation of unlawfulness; nor of being against 
statute; nor any conclusion, will make good an indi 
ment on a statute, which does not bring the fact. 
bited or commanded, in the doing or not doing w 
the offence consists, within the material words of the 
statute. Now the statute said to be violated does not 
make it an offence to celebrate a fooneeesonin | 
license—but to celebrate it withouf’ theerosm cet t * 
publication of banns. All the facts fc ny. 
be true ; sd goa ie may ot hae Ba 
The indictment negatives the observance of one ce 
but not of another; when either 
legalized the conduct of the defendant. cfg 

It must be certified apples 


>. bar 


_ Was no error in refusing to render a jt 


oes ene ee 
Per Curiam. 





THE STATE v. DUNLAP 


aya 


roy the allegation of li, tn reload 
tae after the offence was committed, a 


wait *s house, to borrow a pair of saddle-bags, and returned with them 
ee towards home, if it be further proved, that the defendant was seen soon 
“afterwards, with’ pair of saddle-bags, going in a direction from home. 
It is not error for a judge to omit remarking upon a part of the testimony, if 
no particular charge in relation to it be prayed. 
After a trial and conviction have been had in a county to which the cause 
i, ne Seen semneens, eppen. 2 masters ko. genet ee pammmat Se 2 Sattet in the 
"\ transcript of the record, the judge may suspend the judgment, and order a 
rtiorari, for a more perfect transcript; and if, upon the return of the 
i to the next term, it appears, that the first transcript contained a 
en iit end cunplits reemsiet taiyniealiet, slitiegh lites writen agit 
two separate and detached sheets of paper ; the first containing the indict- 
ment, plea, and order of removal, and the second, the other entries, with 
the certificate of the clerk; the court may then proceed to pronounce 
A » judgment ; for it then appears, that it had jurisdiction of the cause, at the 
"4 + diiron: the’ teal tobkk ‘plas: 
“Am indictment for malicious mischief may conclude at common law ; and in 
ch indictment, it is not necessary to charge malice against the owner of 


7 

> ae 4 
my 
¢ 


; v piCeeeAS 
8 > soci eaianiieane cain present; thet. 
Sait Du << ee peer nara on the first day of 
~ Oc Paccememaarte® a thousand eight 
. red and thirty-three, with force and arms, in said 
, one steer, of the value’of five dollars, of the goods 
"dnd chattéls of one Levi M’Clure, then and there being, 
- then and there unlawfully, wantonly, maliciously and 
mischievously did kill, to the great damage of the said 
Levi M’Clure, and against the peace and dignity of the 
-) state.” The defendant pleaded’ not guilty; and at the 
ensuing Spring Term of the said court, the case was, on 
al his affidavit, ordered’ to be removed to the county of 
Buncombe, for trial. The clerk: of Rutherford Superior 
Court accordingly made out what purported to be a tran- 
script of the case, and sent it to Buncombe, where it was 


? 
ww oF 


i . 
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Decemsee, received, placed among the records, and entered upon the 
1896. docket of causes for trial at the Fall Term, 1834, of said 
— county. This transcript was written on two pieces, of 
Scorr. paper, which were’not attached to each other ; the indict- 

ment, plea, and order of removal being contained in the,» 
first piece, and the other entries, with the certificate of the 
clerk, being on the second ; but both pieces together con= 
tained a complete record of the case. The case thus sent, © © 
and entered on the docket of Buncombe Superior Court, 
was regularly continued, until Spring Term, 1836, when 
the defendant went to trial, before his Honor Judge 
Srranoe, upon the issue joined on the record, as it then, 
stood. In the course of the trial, the defendant. relied, in, 
part, on an alibi; and the solicitor of the state, in order toy 
disprove it, introduced a witness, who testified, that very 
early in the morning, after the offence was committed, a 
servant of the defendant obtained from a brother of his a 
pair of saddle-bags, and went off with them towards the 
defendant’s house. This evidence was objected to by the. 
defendant’s counsel, and his Honor remarked, that it was_ 
irrelevant, unless the defendant could be directly or _ 
circumstantially connected with the acts of the hy 
It was then proved further, on the part of the state, that ati 
at a later hour of the same morning when the servant wage 
seen with the saddle-bags, the defendant was seen w 

pair of saddle-bags, on horseback, going: in a 

from home. 

In his charge to the jury, the judge did not diveot ai 
attention to the circumstance of the saddle-bags, although... 
it was relied upon in argument by the counsel for thet) 
state. The defendant was convicted, and moved for a — 
new trial, because the judge had admitted the evidence in _ 
relation to the saddle-bags, and because he had not re- ~ 
marked upon that circumstance in his charge to the jury. 
The motion for a new trial being overruled, the defendant, ~ 
moved in arrest of judgment, upon the ground that the — 
transcript sent from Rutherford had not been properly ~ 
certified by the clerk of the Superior Court of that county. 
His Honor suspended the judgment for that term, and 
directed a certiorari to be issued to the clerk of Ruther- 
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ford Superior Court, for a more perfect record. At the Dumeme. 
next term of Buncombe Superior Court, to wit, Fall Term, —— 
1836, an unexceptionable transcript. was returned from _». 
Rutherford, when, upon a motion for’ judgment, on %°™ 
behalf of the state, before his Honor Judge Dicx, the ° 
defendant’s counsel moved in arrest of the judgment, for 
the following reasons: Ist. On the ground that the 
Superior Court of Buncombe had no jurisdiction of the 

\ case at the term when the trial of the issue took place. 
2dly. That the offence charged was not one at common 
law. 3dly. That the indictment did not charge malice 
against the owner of the property. These reasons were 


— judgment pronounced, and the defendant ap- 


The Attorney-General, for the state. 


Damrex, Judge, after stating the substance of the case, 
as above, proceeded :—We see no ground for a new trial in 
_ . this case. The evidence objected to was admitted—and, 
"be asnanges correctly—to repel an allegation made by the 
, Of an alibi. And after the evidence was 
= + Rect the weight and effect of it was 
for tl only ;-and it seems to us, that there 
‘the court to remark upon; especially, 
ecleees ‘concerning this évidence was 
oo Sel We have examined the reasons 
‘infest, and concar in opinion with the judge who pro- 
| nunc hej ogmen. Ist. Thetwodetached pieces of paper 
sale Reag be a transcript of the record, con- 
d everything necessary to give Buncombe Superior 

Peet jurisdiction : it contained the indictment, plea, and 
iS _ order of removal. In that shape it was entered on the 
state docket, and the defendant went to trial. From great 
caution, the judge suspended judgment at the trial term, 
and sent a certiorari for such a record as could not be 
cavilled about. At the term judgment was rendered, the 
record was unexceptionable, and showed that the two 
pieces of paper which had been received as the record of 
the case, and on which the defendant had been tried, con- 


=; 
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—— tained a true and complete transcript of the record when 
it was removed from Rutherford. So, when judgment 
State was pronounced, the record showed that the case had 
Scorr. been properly removed; and that Buncombe Superior 
Court had jurisdiction of the case, at the term the tfial — 
took place. The record being unexceptionable when — 
judgment was prayed, there was nothing to erie. s, 
judge from pronouncing it. e 
2ndly. This court decided, in the case of the Sate 
Simpson, 2 Hawks, 460, that an indictment for malicious 
mischief, which concluded at common law, was good. 
That decision was made in the year 1823, and since that 
time many convictions on indictments for malicious mis-  — 
chief, at commou law, have taken place on the circuits of 
this state. In the year 1826, the legislature indirectly 
approved of the decision; for in the act limiting the time 
that indictments for misdemeanors should be brought, it 
is declared, that in all trespasses and other iiedeeneaaens, 
except the offences of perjury, forgery, malicious mis¢ j 
and deceit, the prosecution shall commence within t 


<, 


years after the commission of the offence. After what : 
taken place, we think the period too late for us nowt ; 


examine further into the question. a BR 


3dly. The objection is, that the indictment’ de 
charge malice against the owner of the p er y- 
have looked into the books of forms and preceden 
find that the form of this indicaioal cvieaptelil 
form prescribed in the books: What evidence’ 
must produce to support such an indictment as hte, 
are not called on to decide. We think there is'‘no gro 
either for a new trial or’ arrest of judgment ; and 
opinion will be certified to the Superior Court of la ey 
the county of Buncombe, that it may proceed to ‘ont 
judgment in the case. 
Per Courtam. Fodgment affirinéd. 
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"JOHN RADFORD ». JESSE RICE. 


It is not allowable to counsel, on a cross-examination, to put a question to a 
ess concerning any collateral fact, not relevant to the issue, for the 
of disproving the truth of the expected answer by other witnesses. 

"His answer to such a question must be taken as conclusive ; and no 

evidence can be afterwards admitted to contradict it. But this rule does 
'. got apply@to any inquiry respecting the fact in issue, or its attendant 
gircumstahces, or apy facts immediately connected with the subject of 
| inquiry. 

A declaration made in the presence and hearing of a witness, and not 
contradicted by him, is proper to be submitted to the jury, as evidence that 
he acquiesced in and admitted the truth of such declaration; and if at 
variance with his testimony on the trial, may be used to impeach his 


Ts was an action on the cass, for slanderous words ; 
_ to which the defendant put in the pleas of general issue 
and justification. The cause was tried at Yancy, on the 
_ last Circuit, before his Honor Judge Dic, when the 
[Seite sogark of hia aeticn, introduced as a witness 


y» Esq., who testified, that on a certain occa- 

and himself,.as magistrates, tried a. 

a wheh oie Jenen W. Patton was plaintiff, 

: defendant, Jesse Rice, was defendant : 
Es » the present plaintiff, was examined as 
Ph yt r Patton, to prove the delivery of a side of 
- “sole tga , 10 Spencer Rice, a son of Jesse Rice : that 
Ra | swore upon that trial, that he had on a certain 
gy aa thy eae gyri 
-him,to Ashville; and that Spencer Rice and himself went 
ympany with the wagon: that Spencer Rice received 
Phis father a small. sum of money to pay Patton for 
pp ashen, sebich he: bed before, banghtn with dimetions 
oe 2 another side of the same article, and to have 
| Wstent shins deen thee enc acaiee 
Spencer Rice paid to Patton the money which his father 
had given him, and purchased a large side of sole leather, 
for his father, upon credit; which was rolled up and 
placed in the wagon: that he and Spencer Rice returned 
together with the wagon, until they came near the house 





40 IN THE SUPREME COURT 


= Bs of Jesse Rice, when Spencer parted with him, and drove 
ee off the wagon, with the leather in it, towards his father’s. 
~. Hinsley further testified, that after Radford had given 
Rice. this statement, Jesse Rice immediately said, and repeated _ 
several times to Redford,“ you have committed a wilfal © 
and’corrupt perjury.” + 
The defendant, Jesse Rice, relied upon his plea of justi- — 
fication ; and in support of it, introduced as a witness, his 
son, Spencer Rice, who swore, that he went énce, and 
only once, to Ashville, in company with the plaintiff, ~ 
Radford; that on that occasion he drove his father’s — 
wagon, which contained a load of corn, for Radford: that 
if any leather was purchased for his father at that time, 
he knew nothing of it: that Radford bought some leather - 
at Patton’s store, which was carried.to his father’s inthe — 
wagon, and Radford afterwards sent for it: that he saw — 
Patton and Radford roll up the leather and put it in the 
wagon; and that there was only one bundle of leather — 
put into the wagon. The witness was then asked by the — 
plaintiff’s counsel, whether he saw Mrs. Peggy Carter 
while he and Radford were returning from Ashville ; to, 
which he replied, that he did not recollect. 
The plaintiff, to repel this evidence, and in ther - 
support of his action, introduced James W. Patton,jthe - 
merchant who had sold the leather, who stated, t : 
certain time, the plaintiff and Spencer Rice came 
store in Ashville; that Radford introduced Sp 
him, as the son of Jesse Rice, and remarked, that Speficer 
had some money for him, sent by his father; and that he 
wanted to get some sole leather for his father. Upc " 
which, Spencer Rice paid him three dollars 
cents, which was placed to his father’s credit; ar 
he then sold and delivered to Spencer Rice, for his fathe 
a side of sole leather, which was charged. to his father: 
and the witness, in confirmation Of his statement, exhibited 
his day-book, which contained the inal entries in his 
own hand-writing. The plaintiff then called Mrs. Peggy 
Carter, and asked her if she saw John Radford and 
Spencer Rice in company together on their return from 
Ashville. This question was objected by the defendant’s 


+ 
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counsel, upon the ground that it tended to contradict Decaaes, 
Spencer Rice upon a collateral matter, as to which he 

had been examined by the plaintiff’s counsel; but his ~~ ,, 

Honor overruled the objection, because the answer of 2 
Spencer Rice to the plaintiff’s counsel affirmed no fact ; 
and therefore Mrs. Peggy Carter’s answer to the question 
_proposed to her could not contradict him. Mrs. Carter 
then statéd, that she saw Radford and Spencer Rice on 
their return from Ashville; that the latter was driving 
the wagon, and the former was in it; that they called at 
her house, and asked for some water; that she went out 
oan and saw a roll of leather in the wagon, when she 
remarked to Radford, that he had a fine roll of leather ; 
upon which he replied, laying his hands upon it, that it 
was Jesse Rice’s leather; that Spencer Rice was then 
sitting upon the saddle horse, and made no remark about 
the leather. This testimony was objected to by the 
defendant’s counsel, because Jesse Rice was not present, 
‘when the conversation between the witness and Radford 
- took place ‘but his Honor held, that if Spencer Rice 


remark of Radford to Mrs. Carter, and made 
, the dence was proper for the purpose of dis- 
jury returi eee pind 


reur, fen eulitonded, that the question 
peterson Rice, by the plaintiff’s counsel, 

upol i bebasaeney and that the plaintiff could 
>, introduce ‘another witness, to disprove his 
er st; fol hes parpaliest dasabediting bien; aod referred 
ee ee Harris 
, 2 Camp. Rep. 688. Rex v. Watson, 2 Starkie’s 


: a “Cas. 149; ‘3 Eng. —s Reps. 288). 


~ W.A. Gr ateieaa Wats; artes peli cenntade 
that the cross-exafiination of the defendant’s witness, 
Spencer Rice, was not upon 4 collateral point; and that 
he therefore might be contradicted; and they cited 1 
Stark. Ev. 134; and Rez v. er a note to ies J 
Rep. 638. ; 
Vou. m1. 6 
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Gaston, Judge.—The only questions proper for our 


Ravros> those which arise upon the exceptions taken by the defen- 4 
Rice. dant. The sufficiency of the evidence to support the 


verdict, must be presumed, until the contrary be shown. — 
It is not, therefore, open to the defendant here to object, ~ 
that the words charged were not spoken maliciously, for — 
that they were spoken in the course of a judicial trial — 
and were pertinent to the matter then in controversy, — 
because this objection does not appear to have been taken 
below; and we must understand, that so much only of — 
the evidence is spread on the record, as is necessary to ~ 
show the supposed errors specified in the exceptions. It © 
is thought proper to make these observations, lest it might — 
be supposed, that we have passed in any way upon a — 
defence which was not made; bat. perhaps night:taee : 
been urged at the trial. ‘ 

The defendant’s plea of justification put .in ietin the 
truth of the testimony rendered by the plaintiff on the 
trial of the warrant, before the magistrate. ‘That testi- 
mony was, that on a particular occasion, when the defen-— 


dant’s son, Spencer Rice, preapes yrs toes 


Patton’s store,“in Ashville, the said Spencer p 

as agent for his father, and upon account of hi 

side of leather, which was delivered to. him, acc 

The falsehood of this statement was end 

shown, by the testimony of Spencer Rice, who p 

denied, that he purchased or received any 

father; and declared, that the only bet which 
know of as being obtained by any person on that ¢ 

sion, was obtained by and delivered to Radford 

the plaintiff in this action. This, went ¢ 

and strongly to support the defendant's and es 

all important to the plaintiff tomeet ‘repel it. For : 
this purpose, he examined Mr. Patton, swho sold and | 
delivered the leather, and who sworéitliat it was sold and 
delivered by him to the witness, Speficerj on account of 
his father ; and ia confirmation of this statement, exhibited 
his day-book, containing the original entry made by him, 
at the time of the transaction, wherein the article was 
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debeted to the defendant. Further to contradict the ———. 
défendant’s witness, and to repel the plea of justification, Me 
the plaintiff offered the testimony of a Mrs. Peggy Carter. "477 
Oa the cross-examination of the defendant’s witness, he Rucz. 
had been asked, whether, on his return with the plaintiff, 
from Ashville, he saw Mrs. Carter, and had answered, 
that he did not recollect, whether he had seen her, or not. 
She testified, that the plaintiff and the witness stopped 
near her house, when on their return from Ashville ; the 
witness driving, and the plaintiff riding in the same wagon ; 
that she carried water to the wagon; and on observing 
_ the leather, remarked to the plaintiff, that he had a fins 
roll of leather; and that the plaintiff, laying his hand on 
it, said, “this is Jesse Rice’s leather.” To the introduc- 
tion of this testimony, two exceptions were made; first, 
for that it tended to contradict the witness, Spencer, on a 
collateral matter, whether he had or had not seen Mrs. 
Carter; and, secondly, for that what the plaintiff said was 
‘not evidence; inasmuch as it was not said in the defend- 
oaks The judge admitted the testimony, and 


¢ proper to goto the jury, as 


Sa ie deena is founded on a misappre- 

a » in relation to collateral facts. It is 
rable to’counsél, on a cross-examination, to put a 
ba jon to a witness concerning any collateral fact not 

. See ee Cre oe eaproving the 
eer lhe expected answer, by other witnesses. - His 
_ answer to such a question must be taken as conclusive ; 
and no evidence can be afterwards admitted to contradict 
it” But this rile-doed not apply to any inquiry respecting 
the fact in issue, ‘or’ its" attendant circumstances, or any 
facts immediately connected with the subject of inquiry. 
The rule is founded ‘on “‘@ consideration of the extreme 
inconvenience: whith would result from rendering an 
inquiry which ought ‘to be simple, and confined to the 
matter in issue, complicated and prolix, by causing it to 
branch out into an indefinite number of iésues. But the 
matter respecting ‘which Mrs. Carter was examined, 


=a = 6 wt we 
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Deceusen, immediately concerned the very transaction which was 


1836. 
Raprorp 


Rice. 


under investigation, and was, in truth, a part of that — 


transaction itself. If her testimony contradicted that of .~ 


the impeached witness, it contradicted his testimony upon 
the fact, whether the leather was delivered to him, as his 
father’s, or delivered unto the plaintiff, as the plaintiff’s 
leather. So strictly has this rule been confined to ques- 
tions irrelevant to the issue, that it has been held, that a 
witness may be asked, whether he has not said, that he 
would be revenged on the prisoner; and in case of denial, 
he may be contradicted. In such a case, the inquiry is — 
deemed relevant to the issue, as showing the temper and — 
disposition under which the witness has testified upon — 
that issue. Yewin’s Case, 2 Camp. 638, n. 1 Star. 164. — 

There is nothing also in the other exception. Beyond — 
doubt, the testimony of the witness might be impeached, 
by showing facts inconsistent with it. Of that character ~ 
was the fact deposed to by Mrs. Carter. Certainly, also, — 
it might be impeached, by proof of declarations made by 
him, at variance with his testimony. A declaration of 


another, in his presence and hearing, and not contradicted, — 
is proper to be submitted to the jury, as evidence that he — 
acquiesced in and admitted the truth of stich declaration. 
The judgment is to be affirmed, with costs. = 
Per Cunt. Judgment a4 
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The President and Directors of the STATE BANK ». FREDERICK 
DAVENPORT, et al. Justices of T yrrel County. 


It is gross negligence, in the Justices of the County Court, to take from their Davanront. 
clerk, as a bond, an instrument having no sum of money inserted in the 
body of it; and they will be liable therefor, as if they had taken no bond. 
The Justices of the County Court may be proceeded against in a summary 
manner, under the act of 1809, (Rev. ch. 1002,) as the sureties of their 
_ clerk, for permitting him to officiate as clerk, without giving bond, as pre- 
scribed in the acts of 1790, (Rev. ch. 327) ; and 1809, (Rev. ch. 777.) 
When a statute requires or directs a thing to be done in particular court, 
as well as before a particular man, it cannot be done in or before any other. 
But where the subject-matter is within the jurisdiction of any court, an 
objection to the jurisdiction of the court over the particular parties, must be 
made by a plea in abatement, and is too late after a plea in bar. 
Upon an issue joined, on the plea of nil debent, to a proceeding under a 
statute against certain persons, as the sureties of the clerk, for not paying 
over money received by him officially, a verdict, finding certain special 
_ facts—as that the money mentioned in the notice was paid to the clerk on 
a certain day, and was demanded, instead of finding specially all the facts 
on which the defendant’s liability arose—or finding generally, that they 
~~ wed the plaintiff, by reason of the matters set forth in the notice, the prin- 
_ | Cipal money demanded and assessed, and the interest, according to the 
— statute—is defective. 


7, 1098, to the defendants, stating, that at 
next term of the Superior Court for the county of 
Chowan Is eit wns dn cone for judgment against 
the said defendants, as being the justices who were upon 
: bench of the County Court of Tyrrel, when Wilson 
B. Hodges was appointed clerk of said court, and was 
permitted to officiate as such, without having first given 
bond according to , for a certain sum of money which 
had been collected the sheriff of said county of Tyrreh 
on an execution’ in fav i 
him into the clerk’s | 


officiating under the appointment aforesaid, which sum, 
the notice further stated, the defendants were bound to 


pay, and for which they were proceeded against as the 
securities to the said: Hodges’s clerk’s-bond would have 
been, had he given any, according to the act of assembly 
in such cases made and provided. Upon the return of 
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Drcemeex, this notice, the defendants appeared, and put in the pleas 


Strate 
Bank 


v. 


of the “ general issue,” and “that there was no demand 
made previous to the service of the notice.” 
At October Term, 1828, of Chowan Superior Court, . 


DAVENPORT. the case came on to be tried before his Honor Judge: - 


Srranae, when it was proved, that the sum demanded by 
the plaintiffs was received by Hodges, in his official 
character as clerk of Tyrrel County Court, from the 
sheriff of the said county, it being the amount of an 
execution collected by the said sheriff, for the plaintiffs ; 
and that the said money had been demanded of the said 
clerk by the plaintiffs’ attorney, previous to issuing the 
notice. It was proved, by the records of Tyrrel County 
Court, that the defendants were the justices who were 
upon the bench, when Hodges was appointed clerk; 
under which appointment he was acting, when the money 
in dispute was paid to him. The same records also stated, © 
that a bond had been given by Hodges; but the bond 
which was produced, and which had accompanied © 
record, was defective, in having no sum | 
in the body of it. The jury, upon this evidence, returned: | 
the following verdict: “that the money mentioned in the — 
plaintiff ’s notice, was paid to the clerk of perio ‘ 
Court of Tyrrel, at July Term, 1827; and that and 
was made by the present plaintiffs, upon the | 
Wilson B. Hodges, previous to instituting this act 

Three objections were made by the el for 
defendants, to the plaintiffs’ recovery, viz. er 

Ist. That although no evidence was offered, as to the 
residence of either of the parties, yet that the court could 
judicially know, that the State E : 
could not have a residence an 
Justices of Tyrrel could not liye tm 
Superior Court of Chowan coul 
the case. 

2nd. That the same rec 


therefore the plaintiffs could not, 01 — could, had 
not shown, that the defendants had asi to take a bond. 
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3d. That the act of 1819, (Rev. ch. 1002) only gave the age. 
summary remedy against the sheriffs, clerks, and other 
officers, and their sureties, eo nomine, and did not extend Base 
_ to the justices, who, by the acts of 1790, (Rev. ch. 327,) 
. and 1809, (Rev. ch. 777,) were rendered liable to all the Davenrons. 
~~ responsibilities there existing, and liable to be proceeded 
’ against, in the same manner that the sureties might then 
be, as a penalty for their neglect in taking no bond, 
pursuant to the duty of their office; and that the justices, 
not being mentioned in the act of 1819, giving the extra- 
ordinary remedy resorted to by the plaintiffs, could not be 
subjected in that way. 
His Honor overruled these objections, and gave a 
jedgment for the plaintiffs, for the sum demanded, with 
interest ; and the defendants appealed. 


q Rakin: Chief Justice.—The act of 1819, (Rev. ch. 
-1002,), gives a creditor a summary remedy, by motion, 


1 eens aie sheriff, and other 

nst any or all.of his sureties.” The act 

yexpressly. give the same remedy against justices 

_ of the peace, whe ‘have rendered themselves responsible 
©) fer the acts of the officer, by failing to take a bond from 
m, acco to the provisions of the previous acts of 
». ch, 277,) and..1790, (Rev, ch. 327.) The 

for the defendants, contends, upon this, that the 

justices are not liable, in this form of proceeding, because 
ee ee are not simply bound 

but are bound also in point of form, 
itract—especially, as the liability of - 

snot 4 pend upon the mere fact of not 

bond: as ¢ e law requires, but arises only in 

y ssion, or gross neglect. If the act 

+ a@ matter of .defence, which he 

would have, if. sued in a common law action, it. could 

not embrace any persons, but such as are mentioned in it 
nominatim. But every. bar to the recovery is open. in 
this method of proceeding, as in any other; and the only 





48 


IN THE SUPREME COURT 


Deine, difference is, that the trial is to be at the first term, in 


State 
Banx 


Davenrort. 


order to render a judgment already recovered by a 
course of law, effectual. The defendants therefore, if » 
their case had justified it, might have insisted, that they 
had honestly done their duty, to the best of their judg-~ 
ment. But it is clear, that such a defence would have 
been altogether unfounded. It is not like the case of the. , 
Governor v. M'Affee, 2 Dev. 15; for there a bond was 
taken, which was good at common law, though it did 
not conform to the statute, so as to authorize a summary 
remedy on it. But here, upon non est factum, what is 
called a bond of the clerk, must be found not to be a 
deed. It is so plain a case, as to amount to crassa negli- 
gentia, which proves not the defect of judgment, but the 
want of disposition in the justices to do their duty. If the 
defendants are thus clearly liable, the remaining question 
is, why should they not besummarily? They are grossly ’ 
culpable, for not providing the public with a formal secu- 
rity; and have no pretence to object to this remedy, if 
their case be within the mischief, and within the intent of | 
the act. It certainly falls within the mischief, which was 
the delay in paying over to the creditor his money, 
collected by the authority of the law; and that 

equally mischievous, whether interposed by one set ¢ 
persons bound for its payment, or by another set. 

when we come to look at the acts of 1790 and 1809, tite: 
appear to be very strong. They not only th 
justices liable for the officer, but they enact, thg@ they. 
“shall be considered bound to all intents and purposes,” 
and-are declared to be bound, as the suretie 

in the same degree, and in the same 

they had been formally be Af 

executing bond with and as 

These provisions, we think, ¢ 

legislature so clearly, that we « 

justices within a subsequent 

statute, affording a speedy remedy 

liable as officers, and as the sureties of 0 

the character given to station oh kind. Oats v. 
Darden, 1 Murph. 500. PG 
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Another objection is to the jurisdiction of the Superior —- 


Court of Chowan, as the plaintiffs did not regide in that 


county, and the defendants are officers and residents in Base 


another. We think the objection would be unanswerable, - 


* if it had been taken in proper time; but it is too late, after 
a plea in bar. It is insisted, however, that the same rule 


isto be applied to summary proceedings in a court of 


‘record, as before an inferior court. We do not doubt, 


that if a statute requires or directs a thing to be done in a 
particular court, as well as before a particular man, it 
cannot be done in or before any other. 1 Plow. 206. But 


"this act does not confer a special jurisdiction on any parti- 
' cular court. On the contrary, it gives the motion “ in any 


court having competent jurisdiction ;’ which, we think, 
clearly refers to the subject-matter, as being within the 
jurisdiction of one or more courts, according to the general 
law. The subject-matter was within the jurisdiction of 
the Court of Chowan; though that court would not have 
exercised its jurisdiction between these particular parties, 
| if it tnd ‘boon’ declined, by a plea in abatement. We 


; ato a, hl made by the exceptions are i 
in 


MT Aa ca Catintaae reve tie 
ent, and order a venire de novo, for a defect in the 
, The defendants pleaded nil debent, and the jury 
eu deeteriinw donne acy os 
sNetice was paid to the clerk on a certain day, and 
instead of finding specially all the facts on 


4 which the defendants’ liability arose, or finding generally, 
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ELI PUGH, et al. v. JOHN WHEELER, et al. 


Where the erection of a mill on a stream causes the water to overflow the land 
or mill of a proprietor above, only when the stream is swollen, that cir- 
cumstance will not excuse the party from damages altogether, but will 
only diminish the quantum of such damages. ; 

Each owner of land, through which a stream, not navigable, flows, has a) 
right, in consequence of such ownership, to apply the water on his own 
land to purposes of profit; and in making such application, he is at liberty, — 
at all times, to avail himself of every advantage which his particular situ- — 
ation affords, respect being had to the rights of other proprietors, above and 
below him, on the same stream ; and no other proprietor, either above or 
below him, can make any appropriation of the stream, so as to curtail or | 
diminish his use of all his natural advantages, whether such appropriation 
were prior to his use, or not ; unless, if such appropriation were prior, it 
was for such a length of time, as to raise the presumption of a grant. 

If, on a petition for damages, caused by the erection of a mill, under the act — 
of 1809, (Rev, ch. 773,) the jury return a verdict, assessing damages for 
more than one year before the filing of the petition, the court may correct 
it, by giving judgment for the damages of only one year previous. 

In assessing damages, under that act, the jury are not bound to give the 
damages at an average for the five years, but may assess difftwent eume 
for different periods, during that time. 


Tus was a petrrion, filed under the act of 1809, (Rev. 
ch. 773,) for damages, which the plaintiffs alleged tthey 
had sustained, by the erection of a mill and dam_ age 
defendants. The suit was instituted on the 29) 
October, 1832, in the County Coart of Guilford, 
which it was carried by appeal, to the § fi | 


“+ Neale 


where it was tried, at bar, on the Fall Ci 85, 

before his Honor Judge Norwoop. Pe See 
From the case made cere 

appeared, that the plaintiffs were'the owners of a tract of — 

land, situate on both sides Sete te ; 

of Guilford, on which, } % 

mills on one side of the st 

ants had also, prior to 1832, 

stream. The lands of the parties were 

river ; the defendants being next ‘belo 

the line between them crossing the'¥iver, a 

of fifty or sixty yards below the mill of the plaintiffs. 

There was evidence offered on each side on the trial, as 
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to height to which the water was raised by the defend- Deveisen, 
ants’ dam. The defendants insisted, that, in the ordinary 
state of the river, the water was not thrown back above “, 
their own line; and to that effect they submitted evidence Waeeter. 
to the jury. The plaintiffs gave evidence of an opposite 
character, and also proved, that by reason of the obstruc- 
_ » tion by the defendants’ dam, to the flow of the water, the 
stream was raised higher in freshets, and remained up 
longer than otherwise it would, and in that state over- 
flowed in consequence thereof a portion of the plaintiffs’ 
. land; and that the wafer was ponded back on the wheels 
of the plaintiffs’ mill, and impeded their running. The 
plaintiffs further gave evidence, that there was a fall of 
eight or twelve inches from the level of the water-wheel 
_ of their old mill to the level of the water in the stream at “ie 
_ the point where the lands of the parties met ; and that in oP ie 
» order to avail themselves of the advantage of that fall, 
the plaintiffs, on the 28th day of October, 1832, pulled 
_ down the old wheel, and put in a new one, set some inches 
lower than the former; so that the damages from the 
defendants’ dam and pond became, thereafter, greater 
than before. 
a | i"The ‘defendants’: counsel; upon this evidence, moved 
% : court to instruct the jury, that if the defendants’ had 
nded the water back beyond their own line at 
y water, the plaintiffs could not recover damages 
ing of their land and mill-wheels in 


- fresheté, gh ‘such overflowing might be caused by 
+ the defendants’ dam; and that they could not, at al 


Sa aeneenaererieeetin ay 

2» instructions were refused ; 

lhe jury, that if the plaintiffs 

land being overflowed, or their 

+ Or continuing longer, in a time 

sans of the defendants’ dam ponding 

the river back in its'swollen state, on the plaintiffs’ land * 
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Deceuszr, or wheels, the plaintiffs were entitled to recover such 


damages: and the court further instructed the jury, that 
the plaintiffs were also entitled to recover such increased 


- damages as might have accrued to mf since, and by 
reason that their wheel had been sunk, and that the. — 


defendants could not lawfully prevent the plaintiffs from 
making the best possible use of their property. 


The defendants’ counsel further moved the court to — 


2 


instruct the jury, that if the plaintiffs had sustained no ~ 


damages prior to their sinking their wheel, and deepening _ 


their canal, in October, 1832, they.could not recover in — 


this proceeding, because the act of assembly gave the 
remedy only in those cases in which actual damages had 


existed for one year before the filing of the petition. The — 
court also refued to give this. instruction; but instructed — 


the jury to give to the plaintiffs such annual damages, 
if any, as they had sustained, by reason of the defendants’ 
acts, before the plaintiffs altered their wheel, and also 


such annual damages as they had subsequently eupaiagt 
thereby. 


The jury found a verdict for the plaintills, and cenit! 4 


their damages at twelve and a half cents per annum, from 
a day in the year 1830, to the 28th day of October, 1832; 
and at ten dollars per annum from this lastday.. 
The defendants’ counsel moved for a new trial, for 
misdirection, which was overruled. They dint wed dai 
arrest of judgment, because the jury had aera se 
for more than one year before suit brought. This» 
also overruled; and the court gave judgment - for 
plaintiff, for twelve and a half cents for the damages fe 
the year preceding, and for ten dollars per poate for five 
years next succeeding the — th 
defendants appealed. 
No counsel appeared for the 


Mendenhall, for the plaintiffs. <daeee 2 


Ruri, Chief Justice, after ' stating the : 
proceeded :-—The point principally i 
defendants is, that the plaintiffs could not recover for the 
’ injury to their new machinery. It has not been denied 
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here, that a party cannot obstruct a stream below, so as Dscewsrs, — 
to prevent the water from escaping, as it naturally would, 
and thereby pour it back upon the land or mill of another, 
simply, beeause those consequences do not exist at ail Wannae. 
times, ordinarily, but only when the stream is swolle:. 
We think it clear, that circumstance can only affect the 
quantum of damage, and does not excuse the party alto- 
gether. One has the right at no time to prevent the water 
_. flowing from the land of a proprietor above, as it has 
} usually done, more than the proprietor above has the right 
to divert the stream, 0 as to prevent it from flowing to 
him below. The'question, in any state of the stream, is, 
whether a person owning land on it, and thereby entitled 
to certain beneficial uses of the water, has been deprived, 
by means of the acts of another, of some of those uses 
which, but for those acts, he would enjoy in that partic- 
ular state of the stream. If so, he has sustained some 
injury, and is entitled to recover the damages, although 
they be not so great, as if the injury were more frequent, 
ost Senger duration. 
? i of the defendants’ counsel in this 
aieisadiae Wiha tenticabes although the plaintiffs’ mill 
eee. than the defendants’, yet their improve- 
eeeeeneeenet ts the erection of the defendants’ 
the defendants are not responsible 
aed he inefficiency or inutility of those improvements. It 
ise that the application of the water of a stream 
~ to-some particular and useful purpose, is an appropriation 
f it, which gives the right to the perpetual use of it in 


— 


egives the better title to it. 
le cases cited by the pemenee wins the 
. his position, and we take the Pites 


be str i true, when the partie claim metiiy 
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Deceuser, water can be acquired only by use; and therein, we 
166 think, consists its error. The dicta on which he relies 
ee had reference to the cases of prescriptive title, or where 

Wursize. the party had only the rights of a possessor. But it is 

tion of the not true, that the right to water is acquired only by its 

stream to use, and that it cannot exist independent of any particu- 

some Par‘ Jar use of it. That déetrine is correctly applied to the 

useful pur- air and to the sea, or such bodies of water, as ae 

cao immensity, cannot be appropriated by individuals, or 
ogee of ought *to be kept as common highways for the | 

on ves the uses of the country, and the enjoyment of all men. ie 

Fight tothe such cases, particular persons cannot acquire a ss ee 

use of itin that is, a several and exclusive right, by use or any other _ 

_ same means. But with smaller streams it is otherwise. They 

against all may still be publici juris, so far as to allow all persons to 

who may rink the water, and the like; and also, so far as to pre» 
not have vent a person to whose land it comes from thus consuming 
pvied ito it entirely, by applying it to other purposes than those — 
ee for which it is conceded to every one—ad lavandum et ; 
sistent  potandum ; as to divert it or corrupt it. But while the 
therewith. use of running water in such streams is thus reserved to — 
all men, for the purposes of preserving life and rendering _ 
existence comfortable, to only a very few is any other use 
reasonable; and as to those few only ought it 
be legal. Its use, for instance, in propelling mac 
cannot be obtained by any person, but one whoc 
land which the water covers, or which forms its ba 
by one to whom such proprietor grants it; because it 
physically impossible to get the water in any other 
But the owners of the land may have those uses of it; 
and as they are beneficial uses—beneficial, not only as 
sources of private gain, but thesia public utility 
—it is reasonable, and ough ought therefore to-be awful, that 
the owners of the land should, as such, be entitled the 
advantage of all those profitable uses of the’ water,'V 
do not affect it as the aliment provided b ‘mature to nou- 
rish animal life. We conceive,: therefore, that it is the 
clear doctrine of the common law, that all, thé owners of 
land through which a stream, not navigable, runs, may 


apply it to the purposes of profit. The rights claimed by 


ei 


pa 
ew. Ai 
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these defendants themselves have no other foundation. Demom, 

The only question, then, is, what are the rights of the 
owners above and below on a stream, as against each = 

other? The defendants say, that such one of the owners Warsz. 
as may first apply the water to any particular purpose, 
gains thereby, and immediately, the exclusive right to that 
f use of the water. That is trye,in this sense, that any 
other proprietor, above or below, cannot do any act 
| whereby that particular enjoyment would be impaired, 
ee put answering for the damages which are occasioned 
by the loss of the particular enjoyment. Whereas before 
| “the particular application of the water to that purpose, 
Tihs damages would vt have included that possible appli- 
cation of the water, but been confined to the uses ther 
subsisting. But to render the proposition even thus far 
true, the use supposed must be a legitimate one; that is, 
it must not interfere with any previously existing right in 
another proprietor; for usurpation does not justify itself. 
 < ¥f one builda mill on a stream, and a person above divert 
_ the water, the owner of the mill may recover for the injury 
to the mill, although before he built he could only recover 
for the natural uses of the water,as needed for his family, 
his cattle, and irrigation. ‘Bat: if, instead of building a 
he -had diverted the stream itself, he cannot justify 
gainst-a proprietor below, upon the ground, that he 
liad thus made an artificial use of the water, before the 
ether had made any such application of it. The truth 
jis that every owner of land on a stream necessarily and 
5 times is using water running through it—if in no 
* other manner, in the fertility it imparts to his land, and 

arate. 5 neato There is therefore 00 There is no 

use; for the land of each enjoyed aS 

‘Of the stream ; and the priority of fre cre ot 


use of the water, as it passes to, through, or from the land lar new ap- 
of the party complaining. ‘The right is not founded in 2a. 
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i user, but is inherent in the ownership of the soil ; and 
when a title by use is set up proprietor, 

>. there must be an enjoyment for Hlength of time as 

Wueetrr. will be evidence of nt, and “thus Constitute, a a title 

ee ae under the proprio th land. a a 

not there. These positions are explained with,great learning, and 

vepneryd laid down with marked! precision, by Chief Justice Dam 

we wae man, in delivering the opinion of the Court of King’ in 

istence or Bench, in the recent ease of Mason v. Hill, Hilary Tél 

non-exist- 1833, 5 Barn. & Adolph. 1. The court had in) 


ence of 


that appli. previous year decided the same question in the same Way” 
worm ‘iL, between those parties. Mason v. Hill, 3 Barn. and Ado " eo 
time, mea- 304. The defendant erected a mill in 1818, and by means © 
sures the of a dam diverted some of the water that ran into the 
incurred by stream into a reservoir, for the use of his mill. In 1623, 
fet er or” the plaintiff erected a mill on bis own land and 
— in the same stream ; and 1828 pulled down the dam 
ofthe gene. defendant, by means of which the water had beeuni: 
re right ‘© diverted, and gave the defendant notice mot to divert the 
the owe water. But in 1829 the defendant built another dam, by — 
to, through, Which he cut off the water of several springs that formerly — 
of from the flowed into the, stream, and the plaintiff brought his — 
party com, action. Upon the first, trial, there was a verdict for the 
plaining. defendant; but a new trial was granted by the imous 
opinion of the court, delivered by Lord Tewrzrpsn, upot 
the ground, that the defendant could not by law acquire 
right to the water by ‘the prior use of it, unless the en ai 7 
ment was undisturbed for twenty years. Upon the nest bs 
trial, the question was raised in the most solemn form; bye 
special verdict, and elaborately discussed at the bar; and” 
after time taken by the court, the judgment was in a mas- — 
terly manner pronounced by Chief Justice Denman. — 
Although there are dicta by some of the judges in the 
older cases, which seem to be against this eee ~ 
believe there is no decision against it. In Bealy v. Shaw, 
6 East’s Rep. 208, the observation of Mr. Justice Lz 
Buanc was not called for, and is not sanctioned by the 
other members of the court ; and the decision is in accord- 
ance with the principle, that the owner of land through 
which a stream flows, may, whenever he applies it bene- 
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ficially, maintain an action for diminishing that benefit, by a 
diverting the stream above. Lord Ex.ensoroven expli- 
citly states the right of every man to have the advantage — 
of a flow of water in his land,’ without diminution or Warez. 
alteration, unless the occupation of, another has been for 
so long a time, as to raise the presumption of a grant. In 
Williams v. Morland, 2 Barn. 910, there was no 
wmplaint that the defendant had diminished the quantity 
Water, or corrupted its quality, by building his dam, 
ereby affected any use the plaintiff could enjoy. 
The declaration was for erecting a dam above, whereby 
= water ran in a different channel, and with greater 
_ violence, and injured the banks and premises of the plain- 
” tif; ; which consequences the jury negatived by their 
verdict. — It was therefore necessarily held, that the 
‘was right; for the defendant had a right to stop 
2 ter,.if it did no damage to the plaintiff, and he 
© alleged but one manner of injury, and that was found 
oe against him, in point of fact. 
If such be the law, in reference to diverting a water- 
_ @ourse-above; so that a proprietor below is deprived of 
some of the uses of the water to which he may apply and 
' _ leiendenvouring to apply it, mimeh more clearly is the 
« above entitled to recover, when the water is 
= obstructed below. In this last case, the owner above is 
t only deprived of the use of the water, to which he is 
ed naturally, as well-as others above or below him, 
» water is thrown out of the natural channel, and 
raised, covers a part of his soil, which the natural 
at of the stream would not touch. Now, no person 
one, for the sake of giving himself a use of the waten, 
ustify throwing it back upon the land of another, so as to: 
deprive him of any use of his land, whether for cultiva- 
_ tion, the erection of machinery, or other buildings. Pond- 
ing water back on land above, seems to be so clear and 
direct an invasion {the proprietary interest in the land 
itself, i the right to use -the water, as cer-: 
tainly + ik gail cesien uaametegnis 
of the easement ; and if there be no grant in fact, the 
action must lie at all times at which the owner wishes to 
Vou. 1. g 
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= apply his land to a more beneficial purpose, unless he has 
—s permitted the other to enjoy so long, as to amount toa 
»,  grantinlaw. In Saunders v. Newman, 1 Barn. & Ald. 
Waestex. 258, the plaintiff declaged, as the sor of @ mill, and 
not as the owner of and, that the wa had been used 
to flow from it in its‘uspal ‘and natutal channel, and that — 
the defendant erect kept a dam for a mill of his own 
below, whereby the water which ought to have flowed ” 
and escaped from the mill of the plaintiff, was prevented ~ 
from escaping as it would otherwise have done, and was. 
forced back against the wheel of his mill. ‘The case, upon — 
the trial, was, that the plaintiff’s was an old mill of many © 
years’ standing; but that shortly before the suit, he © 
erected a new wheel, of different dimensions from the old — 
one, but upon the same level:’ The judge who presided 
at the trial, nonsuited the plaintiff, upon the t 
he declared upon his possession, and could only 
the action, by a medium of proof, that if the old wheel ° 
had remained, the acts of the defendant would have injured 
him in that state; and that as he had thought proper to 
alter it, and make a wheel different from the old one, the 
evidence of his’ right- was gone: but the whole’ court — 
thought otherwise; amd held, as the plaintiff had not 
stated his right to be in respect of a mill of a given eon- 
struction, that he was entitled to his action, as laid.’ For 
although the plaintiff declared on his possession only, yet 
that being for a long time, it gave him a right that ‘the 
water should continue to flow to and from his mill, in the. 
manner in which it had been accustomed to flow ; andl 
owner was not bound to use the water in the same f 
manner, or apply it to the same mill: if hé were, 
would stop all improvements in machinery. The c 
indeed, add, that if the alterations prejudiced the lo er 
mill, that would be different. But that is manifestly in 
reference to the limited right of the plaintiff as the pos- 
sessor merely, which could only atithorize the use of a 
particular quantity of water on a particular level. The 
particular point now before us was clearly stated and 
ruled by Sir Joun Leacu, when Vice-chancellor, in 
‘Wright v. Howard, 1 Sim. & Stu. 190. He says, that 
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the right to the use of water rests on clear and settled ae. 
principles. Prima facie, the proprietor of each bank of 
a stream, is the proprietor of half the land covered by the _ 
stream; but there is no pro in the water. Every Warsuz. 
proprietor has an equal right to.u } the water which flows 
_ in the stream ; and consequently, one of them cannot use 
it, to the prejudice of any other. Without the consent of 
= the other proprietors, who maybe affected by his opera- 
tions, no proprietor can either. diminish the quantity of 
water, which would otherwise descend to the proprietors 
‘below, nor throw back water upon the proprietors above. 
Every proprietor, who claims either of those rights, must, 
in order to maintain his claim, either prove an actual 
grant or license from the proprietor affected by his opera- 
tions, or must prove an uninterrupted enjoyment of twenty 
; which term of twenty years is now adopted, 
se + principle of general convenience, as affording 
clusive presumption of a grant. Noaction, he thought, 
_ would lie, for diverting or throwing back water, except by 
' .@ person who sustains an actual injury; but the action 
_ jmust lie at any time within twenty years, when the injury 
happens to arise in consequence of a1 | purpose of the ~ 
Fahd to avail himself of his _The common . 
» wight here spoken of is not that existing in all men, in 
a: tt. of things publici juris ; but»that common to the 
; jetors of the land on the stream.. And ai between 
her the use to which one is entitled is not that which he 
Even 0 before another, but it is that which, by 
féason of his ownership of land on the stream, he can enjoy 
on his land, and as appurtenant to it. As that right is 
4 Wf pimsal in cach owner of the land, because naturally each 
© ean equally enjoy it, so one must exercise that right in 
himself, without disturbing ‘any other, above or below, in 
> his natural advantages; which natural advantages, as 
appurtenances to the soil, the other can insist on, at all 
times, until whe’ have granted them away, or until 
here, as in a grant is presumed from enjoyment 
for twenty years. Wilson v. Wilson, 4 Dev. Rep. 154. 
These principles and cuthorities sustain the opinion of 
his Honor, and are decisive against the defence set up. 
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ST Both parties rest here upon their. title ai wines of thes 
__—__. land, withthe fact on the part of »the defendants, that ~ 


_ their, dam was erected, before the ‘new purpose of the 


Warrier. plaintiffs to avail themselves of all the fall in the stream by» 4 
setting their wheel some inches lower. But. it does not 
appear that thie defendants’ ow n ill.is nut newly erec ed 
and there is therefore no nf presumption of © 
a grant from, yr ae pon ae whom they 
claim. > S 

We see no difficulty in the questions’ made under our 
statutes. The motion in arrest of judgment is answered 
by the terms of the judgment, which corrects the finding 
of damages for a longer period than one year before the 
suit brought ; if that had been an error. 

It is unnecessary to say, whether a petition would lie 
for damages altogether pyospective, which is the case 
supposed in the instructions prayed; because here the 
jury have found some—small nie for rd 
year preceding the action. y 

We think it follows necessarily, from the jentebiof the 4 
case, and fron#'the.p in the close of the first sec- 
tion, that the t shall be binding for five-years*from — 
the. filing of the} unless the damages should be 
increased by raising’ i ter or otherwise, if the mills” 
are kept up, thatthe legislature intended the ju “to 
ascertain the actual damages, as far as it could be ye 
Prospectively, it was frém necessity to depend partly'on 
conjecture; and the jury are allowed to assess for the five 
years at an average; but they are not obliged by 
Suppose the defendants to take or let the millygojde 
pending the suit; he cannot be obliged to pay ra 
whole time. So if the jury can see that more or less 
damages have arisen to plaintiff at different times, — 
they are at liberty to i se or diminish those found, 

* accordingly. As was said, in Gillet v. Jones, ante, vol. i. 
339, the policy of the act makes it applicable to every case 
of an injury by the erection of a mill; but it does not 
create or abolish rights, but only relates to the . 
Consequently, a verdict which finds the actual damages at 
-different periods, is consistent with the objects of the 
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statute, and constitutes the real justice between the parties, a 
as to the whole time preceding the trial. _- 
Per Curiam. Judgment affirmed. 


Den ex dem. ALFRED M. SLADE et ak v. JOHN M. NEAL et al. 


Where a grant called for a “ beginning at a pine at the sound side, and run- 
ing thence along the sound and marsh S. 36° E. 220 poles to the head of 
a bay which makes out of the sound,” it was held, that the sound was the 
boundary ; and that such a call could not be departed from to follow mere 
course and distance, under any circumstances. 
The case of Sandifer v. Foster, 1 Hay. Rep. 237, approved. 


. Tus was.an action of ssecrment, tried at Tyrrel, on 
seat pga eee aC a aI 
the lessors of the plaintiff had made out their case, 
producing a sige seen Renee marae coverert the 


poles, to the head of a bay that makes out of the 

*&c. The dispute was as to the proper location 

ine ; the lessors of the plaintiff contending, that it 

ae, t a straight line, according to the course and 

distance; in which event, the defendant’s grant would. 

- Mot cover the land claimed by them; while the 

‘insisted, that the line m n on the margin of the 
sound, in which case his grant would include the disputed. » 

land. The lessdrg.of the plaintiff, in support of their 

position, evidence a copy from the secretary 

of states’ office, of the defendant’s grant, with a plat 

annexed, in which the line aforesaid was represented .as 

straight, and not according to the various courses of the 





ae 
Ba 


Neat. 


sound ; and they proved also its 
course and. distance_mentioned in” ay AY 


was rendered for the oe — ei to 


Opinion of his Honor, W 
recover, directed @\nonsui 


as lying on Crotan Sound, and “ beginning at a pine at * 
the sound side, and running thence along the sound. and 4 
mursh, south. 36° east two hundred and twenty to 


another point, which is algo on the. sound. is, 


therefore, a precise call for the sound, throughout the first 
line, from its commencement to its termination; and we 
deem it perfectly settled, that such a call cannot be © 
departed from, to follow mere course and distance, under — 
any circumstances. There are numerous cases, that ue } 
natural boundary,called for, corrects and controls cc 

and distance,, Den ex dem. Sandifer v. Foster, VE 
Rep. 237, is the Je jing one; and in that, these | 
words, “ thence @longthe river,” carried a line arin 
ee P a whit aot Called for as its termination, to the 
river, cae p the river, as it meandered, to the 
beginning, ' on the river. The judgment m 


Tre oe, see > — affirmed. 


> = 
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» raniianitnie: of MABURY PETTEWAY ie 


PR eS Me ath Topp. 


-Dmis was an action of prover, for certain ilatee, sub- 
mitted to his Honor Judge Saunpers, at Onslow,.on the 
last Spring Circuit, upon thefollowing case agreed: ~ 

- Mabury’ Petieway, in®the year 1823, made a parol 
gift of the slaves in controversy, to his daughter Matilda, 
the wife of the defendant,*William Todd. The slaves 
were placed in the possession of Todd, who kept them for 
more than three years, and had them. in possession at 
viene: OF the donor’s death. .Petteway died in 1834, 

nt ees and the plaintiff ugh t pete administra- 


insel spears for the plaintiff in this courts: at 
. Bryan, for the defendant. % NG 
SaikRurns, Chief Justice—Bhe case of Bul?s Adm’ry,.. 
Brooks, 5 Murph. Rep. 133, fixed the construction’of the. 
act of 1806, (Rev. ch. 701,) 80 as to embrace cases of paral ©. 
gifts to children, made subsequent to that act, as well as 
those made beforé: This was probably against the real ', 
intention at the time of passing the act; but it is too late 
now torevive the question. 


Upon the case agreed by the parties, the defendant is 








ong Le iatine " Pin ated “7 
a ie Pe oe fo | 


nts ee ee 


ot inka <a EERE ea at Seton 
"Gefaalt in aiy ofthe ential duties sete 


> nesahia nie me 


2 of the wife... : 
‘petition was filed Suter eT 
and stated, that, the marriage took place in. 
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petitioner then being in his eighteenth year, and the wife oe 
about twelve years older. It then alleged, that the parties: — Po sal 


cohabited for about thirty days, when the wife went “ 
away, upon the pretence that the plaintiff did not feed her 
cattle well; and remained absent for two or three years ; 
and during that time had issue, which the plaintiff believed 
to be his own: That when the petitioner came to full age, 
the ties of paternal regard for his offspring, he 
iled on his wife to return to him and resume her 
-daties—he promising to provide for her and her child to 
ps of his means, and to forgive her former offence 
ving him; and she engaging to discharge the duties 
wife and mother, and to treat her husband with 
and affection: that after the space of one 
month, or thereabout, the defendant disregarded her 
promises, and became so turbulent and neglectful of her 
domestic concerns, as to induce the plaintiff to fear, that 
, she had no affection for him: that nevertheless, he being 
; illing to destroy all anticipation of happiness, and to 
ght all the prospects of his child, bore with her negli- 
nce, contumely, and licentious course, using every 
means in his power to render her situation comfortable 
and respectable, until at length, he feared, and believed 
that his fear was well founded, that his wife had no 
attachment for him; and that she frequently left home for 
several days at a time, as the petitioner believed, for the 
express purpose of indulging in criminal intercourse. 

The petition proceeded to state, that the petitioner, 
after learning the conduct of his wife, and from her un- 
kind and cruel conduct towards him at home, could not 
reconcile it to himself longer to remain the companion and 
slave of a woman, who was so destitute of every virtue; 
and he discarded her from his embraces as a husband: 
and the petition then charged, that the petitioner had been 
informed, and so was the fact, that the defendant had indalg- 
ed in criminal intercourse with both whites and mulattoes : 
that she acted inghis abandoned character for some time 
‘before it came to the ears of the petitioner ; and that she had 
three illegitimate children, one of which was a coloured 
child, as the petitioner was informed and believed: that a 

Vou. m1. 9 
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Decemsex, few months before the filing of this petition, she lived in a 


— 


= 
Warrnne- 
‘TON. 


state of adultery with one ———— Watson; and was then 
living in adultery with one Ned Goings: and, finally, that 
these facts had existed for more than six months before 
the filing of the petition: upon which premises, the prayer 
was for a divorce of the petitioner and the defendant from 
the bonds of matrimony. To the petition was annexed the 
usual affidavit. 


The answer admitted the marriage, about tho:itené . 
charged in the petition; and stated that the parties 


cohabited for several weeks thereafter, when the husband, | 


without the slightest reason, accused the defendant of 
having unlawful intercourse with a negro slave; and, 
indignant at the calumny, that she thereupon left him, and. 
resided in the house of her mother: that in the course of 
two months, the petitioner prevailed on the defendant and 
her mother to let him live with them, and he did so for a 


short time ; and that then the parties removed to a house | 


of their own, and lived together for two or three mon 
that at that place; and when her first child was 


weeks old, the plaintiff whipped the defendant cruellyg > 
upon which she left him a second time, and returned ta 0 
her mother: that during this residence with her mothery _ 


the plaintiff laid in wait for her, and beat her so severely; 
as to endanger her life: that as soon as she 
sufficiently, she procured a small piece of la a 
house in which she lived by herself, striving to ‘maintain 
herself and her child, by her own labour: that the peti- 
tioner, in a very short ‘time after she got a house, visited 
her there, and professed great penitence for his previous 
conduct, and promised amendment; which. induced her 
again to cohabit with him: that he acted kindly towards 
her as Jong as her stock of provisions lasted, but as soon 
as they were exhausted, and it became necessary for Him 
to labour for a living, he became unkind and quarrel- 
some: and finally, that about six years before this suit 
was commenced, he abandoned her and her house, and 
had not returned since; and she had supported herself 
and her children. 

The answer then admitted, that the defendant had 


* 
+A 
Ws 
wi 
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_ had three children, since her husband abandoned her the = 
last time; but said, that two of them were twins, and 
were born within five.-months after he left her, and that — 
the third, then—November, 1833—at the breast, was the 
offspring of intercourse between these parties; and that 
daring their separation of six years, the petitioner had 
frequently called at her house, and staid all night with 
her.. The answer then affirmed, that the charge made 
against her in the petition, of illicit and indiscriminate 
intercourse with whites and blacks, was untrue ; and that 
there never had been any accusation of improper conduct, 
or illicit intercourse with any man, made against her by 
any person but one, and that was by the incitement of 
her husband. 

Upon issues made up and submitted to a jury,a verdict 
was found, that the petitioner was a citizen of this state 
for three years before the filing of the petition; that the 
defendant had not been guilty of adultery before the 
final separation from the petitioner; that she had been 
guilty of adultery six months: before the filing of the 
petition; and that the petitioner had not been guilty of 
adultery, nor.admitted his said wife into conjugal 
since he knew of her adultery, nor had he allowed of her 
prostitution, nor exposed her to lewd company. 
~- Upon these findings, the petitioner moved for a divorce 
a vincule-matrimoniti, as prayed in the petition, but his 
Honor Judge Donner, at Caswell, on the last Spring 
Circuit, pronounced against the same, upon the ground 
that no act of adultery was found to have been committed 
by the wife, until the husband, as-stated in the petition, 
had “discarded her from his embraces as a husband,” 
and they had finally separated. The plaintiff thereupon 
declined asking any other decree, and the court dis: 
missed the petition; upon which the plainsidigpetied, 

W. A. Graham, for the plaintiff. 


Fredell, for the defendant. 


Rorrin, Chief Justice, having stated the case as above, 
proceeded :—The decree in the Superior Court appears to 
us to have been required by our ,stetutes concerning 
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a oe divorces ; and the particular ground on which it is placed 


to be in accordance with the principles of sound policy 


Warrrixa- and public morals. 
TON 


If the case were a proper one for relief of a different 


WsrrTINS- kind from that which the plaintiff asked, he cannot com- 


plain that it was not granted, but that his petition was 
dismissed. In the first place, the prayer of the libel is 
specifically for a dissolution of the marriage, and for that 
only. In the next, he refused at the trial to acceptiany 
decree, but that deemed by himself most favourable to 
him. . A decree, even for a separation only, will never 
be made by the court, unless at the instance of the party, 
although the parties be in fact separated, and there be 
other matter apparent, on which a sentence of legal 
separation might be. founded. If they can be reconciled, 
it may prevent further scandal—in which the public is 
much concerned ; and may also prevent further violations 
of moral duty by the offending party. Hence, though 
there is no jurisdiction here to decree a restitution of con- 
jugal rights, the court reluctamitly widens the breach 
between persons already separated, and cannot become 
active to that end by giving its@uthority for future sepa- 
ration, but when urged to.it by a party as a matter of 
strict right. For each of these reasons, the petition was 
properly dismissed, unless the plaintiff be entitled to have 
the marriage dissolved. We think he is not; and.i \ 
upon the whole case, as it appears affirmati as it 
must be taken from the defect of the allegations and 


proofs on his ~ ee is precluded from any 
relief whatever, how@ve icit soever his prayer or 
motion for it might have been. 

The first infraction of the matrimonial contract was on 
the part of the husband. He not only separated from his 
wife, but he. abandoned and maliciously deserted her— 
leaving her, as far as we see, unprovided for, and, 
at the same time, as we do see by his own admission, 
untruly imputing to her the scandalous and immoral 
breach of her vow of fidelity. Upon the credit of the 
verdict, the wife, up to that period was innocent. By 
the same authority, her guilt subsequently is established. 
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There have been but few divorce causes in the courts of Dscsmszs, 
this state; and it has not yet been laid down, what is to ——- 


be the effect of a separation of the parties by agreement, 


yielding to each of them a freedom of volition, and cor- on 


responding action, independent of the other, more or less 
ample, on the application of one of them for relief, on 
account of adultery committed by the other during the 
separation. It is obvious, however, to any reader, that 
the cases within the contemplation of the legislature of 
1814, (see act of 1814, Rev. ch. 869,) are those in which 
the party asking for relief has lost conjugal society by 
the act alleged as the gravamen of the complaint on which 
a divorcee of either kind is sought: In the first section, 
the court is authorized, in its discretion, to grant a divorce 
of the one kind or the other to the injured person, “ where 
either party has separated him or herself from the other, 
and is living in adultery.” These words, plainly, do not 
embrace the case of adultery by one, who, against his or 
her will, has been abandoned by the other. Nor do they 
seem fairly to embrace the case where a like offence has 
been committed during’a separation by mutual consent. 
The court does not méan it to be supposed, that suclr 
separations, unless under very unlimited terms—importing 
almost total free agency—amount in themselves to licenses 
to either party, as against the other, to commit adultery. 
One effect.of such unchastity on the part of the wife 
wouldsiloubtless, be, to repel her application for a divorce 
a mensa etthoro, or to be ali under the fifth sec- 
tion of the act: for although sueh@@paration be mutually 
injurious, yet the duty th each to become 
reconciled, and the wife ought not to render herself 
unworthy of reconciliation, and put it out of their power 
to come together again, without producing the degrada- 
tion of the husband. It is, however, a very different 
question, whether adultery, pending a separation by agree- 
ment, ought to found a deeree that the parties should be 
divorced from bed and board—that is, to legalize and 
enjoin a continuance of the separation, and thereby, toa 
certain extent, to tempt the frail party to other lapses of 
the same kind. It is the tendency of separation to betray 
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the parties into guilt. Besides the effect of marital cohabi- 
tation on the passions, the presence of each is a protection 
to the other. It is true, the jury has here found, that the 
husband did not allow of his wife’s prostitution, nor 
expose her to lewd company. In the sense that he did 
not give actual consent to any particular act, or that he 
did not intend the contamination of his wife’s -pringiples 
altogether, that may be a correct finding; but it is unde- 
niable, that long—apparently indefinite and total—separa- 
tion by agreement, do expose the parties to the most 
dangerous trials: so hazardous, that a result adverse to 
the purity of the one and to the honour of the other ought 
not to surprise any body, nor be deemed unexpected nor 
undesired by the parties themselves. We have the highest 
authority for the precept, “that whosoever shall put 
away his wife, saving for the cause of fornication, causeth 
her to commit adultery ;” which is not more obligatory as 
an injunction of revealed religion, than it is just and true 
as a proposition in the philosophy of the human mind and 
heart. We should doubt extremely, therefore, whether— 
regard being had to the public morals, and the words of 


our statute being kept in mind—adultery, committed 


ee 


during the subsistence of an agreed separation, would — 


found a decree for a divoree from bed and board. It is 
true the agreement is not obligatory; at least not so that 
a court will decree upon it. In England it is disregarded 
as an authority for a separation; and the ecclesiastical 
courts, notwithstanding such an agreement, decrees upon 
the application of either party, a restitution of conjugal 
rights. A separation, afider such a contract, may not, for 
that reason, have the same effect there as it should here; 
because there either party may compel the otherete 
resume the marital duties, at least to the extent of conver¢ 
sation and society. But here there is no power to bring 
the parties together; and therefore we ought to make the 
consequences of a voluntary separation as penal as possible 
to each, by denying relief to one for any conduct of the 
other during the separation, that has probably arisen out 
of it. 

But if adultery committed under such circumstances 
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would be a ground for a divorce from bed and board, yet a } 


adultery consequent upon the desertion, or, to use the 


phraseology of the statute, the abandonment of the wife “""™™* 


and family by the husband, especially under the circam- 
stances in this case, would certainly not be. A divorce 
of either kind may be granted. within the words of the 
. first section of the act on the same state of facts. It is to 
be granted to the party injured against a person who has 
separated, him or herself from.the other and is living in 
adultery. Both facts must concur; that is, the fault of 
separation and. the fault of adultery must be on the same 
side.- When, therefore, a husband abandons his wife, 
and especially, leaves her destitute and with her character. 
tarnished by his own unfounded aspersions, he cannot be 
looked upon as an injured person within the act. There 
was too much reason to suppose that he might contem- 
plate the very case that has here happened, for the legis- 
lature to authorize relief to him. 

There are also other grounds upon which the plaintiff 
is barred of any decree. »«Phe petition does not specially 
charge any adulterous conmexions but two: one existing 
at the time the suit ght; and the other, “a few 
months before.” The verdict is “yet less precise, and 
says only, in the words of the statuté; that the wife was 
guilty six months before the suit. There are, however, 


other allegations in the libel, which we must take to be _ 


true, a8 against the petitioner, fromwhich it is a neces- 
sary inference, that the conduct of the wife was grossly 
lewd, and her prostitution long and notoriously infamous. 
The petition states the residences of the parties to be in 
the adjoining counties of Caswell and Guilford; that, 
besides the child supposed by the petitioner to be legiti- 


mate, the wife had three other children, all of whom the 


husband disowns, and one of whom is a ‘mulatto; all 
born after the marital cohabitation of these parties had 
terminated. The answer, indeed states, that the separa- 
tion, during which these incidents occurred, preceded this 
suit six years.. There is no finding of the jury upon this 
point; and we cannot take the time from the answer. 
Bat it is necessarily certain, from the nature of things, 


v. 


Wairtine- 


TON. 
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that facts decisive of the wife’s guilt, previously suspected 
by the husband, must have happened several years before 
complaint was made. The plaintiff says, “ that she acted 
in this abandoned character for some time before it came — 
to his ears.” But he does not specify the time at which 
he heard it, nor offer evidence of it; nor in any manner 
account for his making no inquiries into his wife’s conduct, >) 
or for the delay to vindicate his honour after the “ . 
proofs” did come to his knowledge and that of the ¢om- 
munity. A divorce from bed and board is only a deeree 
for separation, intended to relieve the injured party from 
the society of an impure and faithless partner, and, if 
founded on the adultery of the wife, to exonerate the hus- 
band, unless there be a reconciliation, from the charge of 
the wife’s maintenance. It proceeds on the idea that there 
is no moral taint on the one side, but a just sensibility to 
violated honour, as well as to the invasion of legal right. 
The law , The law wilh not be active to protect a husband from his 


activeto Wife, if his acts have been conducive to her turpitude, or G 
protect * if his conduct evince indifference on his part to her profli- 
from his gacy, in its inception or progress. This principle has 
wife, if his been long acted on in the courts of other countries, which 


acts have 4 
j= sara have jurisdiction in cases of divorce; and seems to be 
her tarp. assumed by, if not expressly incorporated in, the act of 
ae A . 1814; for the cases of the allowance, or the procurement 
evince in- of the wife’s guilt, and of forgiveness by either party, the 
difference “third section, in terms provides: so, also, of the exposure 
on part, ° ° * os 

to her of the wife to improper associations. Long.delay to com- 


profigncy, plain of an injury of this kind, after probable knowledge 
tion or pro- of the “ criminal fact,” is so little to be expected, that 
= every one must be surprized and shocked at it, unless it 


Where a can be explained. But when a wife openly prostitutes 
rostitutes. herself through a period of several years, in the neighbor-* 


ncrself, _ hood of her husband, and he makes no inquiry, doesinot 


cer interpose, nor even utter a murmur, we are i 
seve 


24 


years once to pronounce such conduct incapable of explan 


the neigh. The delay must arise either from interested’ moti 
a hus. from a deadness of feeling that no injury can rouse. It 
band, and implies a license to the wife, so far as his rights and hondur 
no no iagulry, are involved, to act as she pleases; and amounts, by fair 
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| Drones, esced until he finds it necessary | > ba Sm ee 
others, or becomes desirous of a “divorce for 
= ulterior purpose. prmrieelirtin mmc 
settled indifference to his wife’s conduct, and’ joke stm : 
sistence of the connexion | them, 't “q 
such conduct, are tantamount to copmivenedi if they do 
not plainly denote it. They show, at the least, that: 
complaint is not made im sincerity and truth for’ 
causes mentioned in the libel,” but for othiet reeadiie.* ¢ ic 
Still weaker are ian eee iss0- 
lution of the Every estes» c 
diligence in gan applicati olen 
et thoro, and for rejecting it; when p 
the demerits of the applicant which have be 
il increases, and greatly increasés in 
court is asked to annul the contract. The st 
alters the common law so far as to declare . 
luble ; but $8) js: ggt. absolutely enacted Xt “ rd 
dissolved fae every act of adultery; nor eve en in any case, 
of adulterfe»The- authority 4 # Riven, to the court to 
decree its dissolution; ofa paration; at the discretion of 
rior ane; the court, when a party separ testhim rself rom th . 
peve. .,. other, and is living im’adaltery. ‘This tony ot mean 
cretionary arbitrary discretion, but a sound and judicial one, 
pre ag on some reasonable and fixed principles. “There mudt 
ily, therefore, be some distinction: between cases 
Rpicks: party Ss apie sis prota from hea rel 


corirtion ‘Ubsallouientia cabin austal 


pe entirely impeéeable, who nar tok i, Ti 

one of _ in all the y cee and stipulated joffices © i 
then contracting this relation, yet the policy of the: ws . 
and is liv- interest of*the offspring, the tranquillity and hapr of 
adultery, ie fatililies in general, forbid the dissolution of marriage, @ 

not ansrti: the suit of a person to whom default in any of the essén- 
cretiem, bat tial duties of married life:can be fairly imputed: 

od jail distinction arises out of the provision vesting’ a discretion 

one, found- ih the court. It seems tai*en: tei be «cutie eee ani te” 
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it ought always tobe kept in view. ‘The motive for Deomae, 

seeking a dissolution of marriage may often be the most 

powerful that can prompt human action, or excite human 
® desigae Ui:mng. nptsarios ont ofjihe, lilt-of the one party, ca 
» . 80 much as out of the indifferenee or disgus: 


— 


ness, and personal good offices durin 

assistance in the nurture and education 

shall violate these/engagements, in the fulfilment of which 
the common interests of gociety are so deeply involved ; 
paring oe el Obligations assumed on his 
or her part, part, and affect'to release those of the other party 
dissolutior Costes zeman? gala 


4, 7 = 
f 4 Ot A a ne 
é : ~ oes a ie 
> ‘ 7 J 
fi rs 


Vand "despised, to carry unlawful — 
nt more ¢ mo cary iol 
em frome br, by-reason of any conduct 


cir own enu r claims on each: 

es ‘the statute makes no n for a divorce 

a on in cause except impotency, existing before their 
ae pleas so it seems to contempla 


eee shi the divorce is to be founded. ory) 
drive wile, svahnniile bes, bag atte 
§ of gross licentiousness, P 
} may be seen in his subse- 
er but 
where rs aaa pe ame 
nted to, each violates the great duty Of affording 
Scan been 
correctives which such society creates. They sepa- . 
rate from each other; and not one of them “from the,s)y:" 
- other ;? as the act expresses it. Now, the divorce from* Vs 
the bonds of matrimony is not to be granted merely © - 
because one or both of the parties wish it. Tt ought to 
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be granted only in the extreme ease, where the conduct of 
one party is such that they ought mot and cannot live 
together, and the other party has been, and was, up to the 
time of the conduct complained of, willing and sendy: 20M. 
proceeding in the performance.6f the duties approy “ 
to that party. It is not simply a cause between the par- 
ties to the record; the country is also a party, and its 
best fnterests are at stake. The very lapse insisted on 
might not, and probably never would have occurred, if 
the party had been present to guard that innocence which 4 
has been betrayed by temptation let.in by the absence of 
that party. But in this case the husband thetgy bis wilt “ 
from him—* discarded her from his) embraces.” He 
seems to have waited for her pollutio 19 be thorsgh sas 
shameless, and her profligacy matt e his neglect 
and aspersions. He withheld the nls erful induce- — 

merita Sh nce, OF to 


only as it may stand in the way of his 

more agreeable or advantageous match. It 1 

most dangerous example to put a husband thus aé 

a condition that might enable him to do so. id 
Wien scaig tn oes idic cahehipeapeiacele 


‘the seduction of his wife under i 


The court has disposed of tt q jions . 
her on thie See 86 upon th 
verdict in the record. C 


saguelys except that ‘subsisting at the 
time of filing the petition. It ought, as far as possible, to 
charge specifically the facts to be given in evidence. 
When open and promiscuous prostitution is the foundation 
of the libel, it may be sufficient to allege it in more general 


. ‘terms, beeause the charge is of a nature to admit very 


general evidence ; but even then, time, place and circum- 
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stances, may be,material,.es, indicating to the court, the, Dzceasze, 
propriety of or, refusing the relief, according to = 
the conduct. of the h band, In the ecclesiastical. courts 
of England, ihe.capene jo $0 saanirs the ite Jn sales 


the. next. term, that he, may allow it, if sufficient on its 
face, or disallow it, if insufficient, to be filed and proceeded 
ens At rate, when the, plaintiff relies‘on adultery 

with | or at a particular 


ay Care, th and J ought to be specially 
;and. not after the method of this 
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* for the — indulging J in criminal 
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Towns v. Farrar, 2 Hawks, 163... ‘The. guaranty, jad 
by an endorser is a conditional one. v. Collins, ———— 
2 Murph. 47; 2 Car. vane "The plaintiff did 4 
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Deceasems owner of the property prior to: the 4th of September, 
= 1835, it became necessary for the plaintiff to show that:he 
> had acquired the'sproperty from the éaid Horn. -For that 


M‘Lxan« purpose, he offéred captoer-~ am with two se 
marked A, and’ B, veto, and referred: 
therein, éxecuted by Horn to _ plaintiff, in trust for’ 
payment of Horn’s debts. this deed there were 
subscribing witnesses, one of iahites; 8. W.! 
creditor of the grantor, and whose Y 


be secured by the trust.. Upon he deec 
ofthe Coty Cong of is witne 


a-writ of fi. fa. 
ber, 1835, that bei ft day ofthe term ofthe eoar 
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aforesaid, and the 7th of the month, was issued to the Drcemsrn, 
sheriff of said county. This writ was issued on the 5th 
of October, 1835, and on that day came to the hands of — 
the defendant M‘Lean, who was then the sheriff of the M‘Lean 
county. It was issued at the instance of the other defen- 
dant, Curtis, who was the agent of Irwin & Co.; and 
under that writ the said sheriff, assisted by Curtis, took 
from the plaintiff the property which he claimed, and of 
which he was: possessed, under the deed in trust aforesaid 
—the property so taken being a part of the personal 
chattels listed and described in the schedule A, annexed 
to said deed. The defendants alleged that the deed in 
trust was operative only from its registration, which. they 
contended was on the 7th day of September, and that the 
fi. fa. bore teste on the same day, and was a lien on the 
property attempted to be transferred by the said deed, 
_ sand that they were therefore justified in taking the pro- 
' perty from the plaintiff:—and of this opinion was his 
Honor, and so instructed the jury. 

The plaintiff requested his Honor to charge the jury, 
that the certificate of registration showed that the deed 
had been registered on the 6th of September, 1835, and 
that if they believed the certificate, the registration was 
prior to the teste of the fi. fa.; which instruction was 
refused. The plaintiff then requested the court to instruct 
the jury, that although the schedules annexed to the deed, 
were referred to in it, yet they were not parts of the 
deeds, and the registration of the schedules was not 
required by law; which was also refused. The plaintiff 
then requested the court to instruct the jury, that if the 
registration was not complete until the 7th day of Sep- 
tember, 1835, neither a judgment rendered on the 8th day 
of that month, nor an execution issued on that judgment, 
could relate back to the first day of the term of the court, 
so as to defeat a bona fide purchaser or assignee; which 
instruction was also refused. His Honor was also 
requested by the plaintiff to charge the jury, that if the 
execution could relate back to the first day of the term, 
there was a prius and posterius in every day, and that the 
registration was completed before the rendering of the 

Vou. u. 11 
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said judgment, and before ‘the issuing of the said execution, 
and before the teste thereof; but this instruction was also 
refused. The bona fide execution of the deed in trust, and 
the due delivery thereof, were not denied by the defend- 
ants, but they relied on the aforesaid judgment, and writ 
of fi. fa. in justification of their taking the property in 
question. 

Under the advice of his Honor, it was agreed by the 
parties to be made part of the case, that if the Supreme 
Court should be of opinion on the foregoing statement, 
that the plaintiff was entitled to recover, the verdict and 
judgment should be set aside, and judgment should be 
rendered by the Supreme Court in favour of the’ plaintiff, 
for the sum of one thousand three hundred and sixty-six 
dollars and fifty-five cents, and the costs of both courts; 
but if the Supreme Court should think the jadgment 
correct, then the same should be confirmed with costs. 


Devereuz, for the plaintiff. 
Badger and W. H. Haywood, for the defendant. 


Rurrtw, Chief Justice—The court is of opinion, that 
the registration of the deed to the plaintiff is to be consi- 
dered under the provisions of the act of 1829, c. 20, as 
having been made on the 4th day of September, and is 
therefore prior to the lien of the execution tested on the 
7th of the month. The latter act is different from that of 
1820, (Rev. ch, 1037,) upon which the case of Moore v. 
Collins, 4 Dev. 384, was decided. That makes deeds of 
trust void unless they be registered within six months; 
and there is nothing in it to denote that any thing short of 
a complete registration by fully transcribing the instru- 
ment into the books of the register, is to be a registration, 
or constitute part of it.The opinion delivered by my 
brother Danrgn adverts particularly to that circumstance, 
as distinguishing the two statutes, and we think it a plain 
and sound distinction: The act of 1829 does not avoid a 
deed of trust for want of registration at any particular 
time ; but it declares that it shall not operate“ but from” 
the registration ; and the question is, at what period the 
registration shall be said-to be made. 
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The defendant contends, that it is only when it shal] Drcemsrr, 
have been completed by spreading the deed and the whole 
of it upon the record. We think otherwise. It is obvious, 
that the legislature meant that the deed should not begin 
to operate until it was deposited with the register. There 
is no delivery of it, if we may use the expression, as 
against creditors and purchasers, but the delivery to the 
register ; in whose hands those persons could see its con- 
tents at all times afterwards, either by perusing the 
original or the transcript. For that reason, it is to operate 
from that delivery; for, while the act thus ties up the 
operation of the deed, it at the same time provides that 
immediate probate or acknowledgment may be taken by 
the clerk ; and that the register. shall endorse on each deed 
the day on which it was delivered to him for registration, 
and that such endorsement shall be entered on the regis- 
ter’s book and form a part of the registration. The act 
further requires the officer immediately thereafter to 
register the deeds in the order of time in which they were 
delivered. In the nature of things, the act of registering 
the deed, that is to say, of transcribing.it, cannot be done 
in an instant, and there must be a prior and posterior as to 
the different parts of it; yet, since the note of the day of 
delivery is made a part of the registration, when that is 
done, it thereby appears at what particular time the deed 
was delivered for registration, and that it was then in a 
course of being registered thenceforward until it was done. 
The truth is, that where a ceremony necessarily embraces 
distinct periods of time in its performance, and is consti- 
tuted of several acts, which, when completed, make but 
one whole, there is a necessity ut res magis valeat quam 
pereat, that all that is done, should be referred to the 
period at which it was begun. If two or more distinct 1¢two or 
things are necessary to give validity toa thing, both must mre dis. 
be performed, and one cannot be connected with the other. are neces- 
Such, in the case before us, are probate: and registration: Fine valid. 
The latter cannot relate in point of time to the former, ity toa 
But registration in itself is but one thing, necessarily ae be 
indeed made up of successive operations, consuming more eo 
than an instant of time; and as the registration cannot be cannot be 
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Decemsrr, said not to exist at any instant after it was begun, the 


6 , Pinel 
__1836.__ intermediate lapse of time is not regarded, and the whole 
M'KINNON relates to the first moment, so as to make the act operative 

M‘Lean. therefrom. It is upon this principle, that the relation of a 


ny oy judgment to the first day of the term depends; and we 


other; as believe it equally applicable to every case, in which there 
in the case -; . 4 : . 
of probate #8 Necessarily more than an instant consumed in the per- 


eae formance of a single act. From the beginning, the whole 
ws eee is one continuing act; and therefore, in legal contempla- 


—h re- tion, it is done from the commencement. The substance 
» in 


point of of the act of 1829 is therefore, we think, that a deed, when 
time, to the registered, is to be deemed to have been registered. from 


former. 


But wher. the delivery to the register, as noted by him on the deed. 


ever, as in We the more readily adopt this construction, because 
e case of . 
registration the act of 1829 is known to have been taken from the 


alone, there Fnglish annuity act, and. it is safe therefore to incorporate 


is necessa- 

rilymore into our law a settled construction of that act. The case 
—_ a of Garrick v. Williams, 3 Taunt. 540, decides that the 
- in enrollment may be entered as of the day and hour the 


ell of memorial was delivered into the office, and that the court 


a single act, wil] not look out of the enrollment, as it appears of record, 
the whole is : ‘ . 
one con. for the time at which it was made. 


tinuing We have no doubt but the schedules form part of the 


act, and - 

therefore, deed, and ought to be registered, for without them there 
calitete is no description of the things conveyed ; but for the reasons 
ion, , already mentioned, it was unnecessary that the register 
ne com. should have stated the different periods at which the 


the com- 


a different parts of the deed were transcribed; for although 
The actof NOt true in point of fact, it is true in point of law, that the 


1829, c. 20, whole was registered together on the fourth day of the 


was taken 
fromthe month. 


English It is however, objected by the defendant, that the deed 
annuity ° ° 
act,and Was proved by an incompetent witness, and therefore that 


—. the probate and registration founded thereon are void. 
receive the We do not assent to that inference, although we do not 


seucten concur in the answer of “res judicata” given to it at the 


with that bar. Probates of deeds are ex parte, and do not conclude. 
ae The deed may still be shown to be a forgery, or to have 
The pro- been executed by an infant or a feme covert. The person 


Satties taking the probate does not adjudge and decide the instru- 
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ment to be a deed, but only sees that the person offered -— 2 
as a witness to prove it, is the person who attested it; and . 
he certifies that the execution was proved by that person. — 
The factum and the identity of the witness are all the M'‘Leax. 
certificate concludes. Hence, unless a statute expressly ae oo 
make the deed evidence, and authorize it to be read upon conclude, 
such proof, it cannot be; but upon the trial, it must be py nin 
proved as at common law, and as if it had not before been a i t 
proved or registered. The probate and registration are the wit- 
only to perpetuate the instrument and give notice of its i°* “a 
contents. We think therefore, that the probate was not still be 
conclusive, as res judicata, especially as in this case the °°*n” 
deed is for chattels only, and could not be read upon the gery, oF to 
trial without the evidence of one of the subscribing ~~ 
witnesses; but for the same reason, we are of opinion . — 
that it was sufficiently proved on the trial, and that the covert. 
incompetency of the witness who proved it before the 

clerk does not vitiate the probate or registration. The 
registration; no matter upon what proof made, gives the 

notice designed for creditors and purchasers. The instru- 

ment is not like a will, which requires for its validity 
attestation by a certain number of disinterested witnesses ; 

and when registered it is not read like a will is, which is 
conclusive evidence of the devise upon the adjudication of 

the court of probate». The probate of a deed is but a 
memorial that the attesting witness, whoever he may be, 

and competent or incompetent to testify on a trial before 

a jury, swore to the factum of the instrument by the 

parties, whose act it purports to be; and as the officer 

who takes the probate does not look into the instruments 

or the interests acquired under it, so the competency or 
incompetency of the witness is not a question before him. 

It may be shown at the trial, that the witness is incompe- 

tent, and therefore could not prove the deed, and that will 

make it necessary to call witnesses who are competent, 

but it will not render the instrument void for the want of 

probate and registration, when in fact there have been 

both probate and registration. In this respect, the present 

case differs from Jones v. Ruffin, 3 Dev. Rep. 404, which The case 


was cited by the defendant’s counsel as an authority that parle 
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Decemstx, the probate even by one incompetent witness is conclusive ; 


M‘Kinnon 
v. 
M‘Lean. 
Dev. Rep. 
404, ex- 


and from the report it might seem so, as the deed was 
there read upon the probate and registration. But the 
reason why no other evidence was deeemed necessary by 
this court and the counsel in that case, was, that the wit- 


plainedand ness who proved the deed was not interested in the parti- 


approved. 


cular tract of land in dispute in that action, and therefore 
the deed, as it operated between the parties to the suit, 
had been proved by a competent witness, and was one 
which under our statutes could be read without other 
proof, on the trial. That case therefore is not an autho- 
rity on either side here; but without it, or any other, we 
think, from the nature of the thing, that a deed which has 
in fact been registered upon proof by one appearing on its 
face to be a witness to it, and is proved by competent 
evidence on the trial to have been duly executed, is not 
rendered void or inoperative by the circumstance that ore 
of the subscribing witnesses was not a competent person 
to attest and prove the deed. Every object of the law 
is answered by the registration, and the proof of execution 
on the trial. 

The judgment must therefore be reversed ; and judgment 
be given for the plaintiff for the sum mentioned in the case 
agreed, and for the costs in both courts. 

Per Curiam. Judgment reversed. 
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Den. ex dem. JOSEPH W. TARKINTON v. HENRY ALEXANDER. 


A writ of venditioni exponas directed “to the sheriff,” for the sale of land 
levied upon by a sheriff who has gone out of office, will not authorize a 
sale of the land by such late sheriff; for whatever power is granted by the 
writ, is given to him to whom it is directed. 

An ex-sheriff cannot sell lands levied upon by him under a fi. fa. while he 
was in office, without a venditioni exponas directed to him: and it seems, 
that when a sheriff has levied upon lands which remain unsold until after 
he goes out of office, the venditioni should issue to his successor, and not to 
him. 

Where a sheriff has levied upon both lands and goods, and gone out of office, 
a general venditioni may issue to the new sheriff, where the goods have 
been delivered over to him; but if he cannot get the goods from the old 
sheriff, a distringas should issue to him to compel the old sheriff to sell 
the goods ; to whick may be added a special venditioni, in case the moneys 
thereby raised be not sufficient to satisfy the judgment, authorising the 
new sheriff to sell the land—or if the plaintiff chooses to waive the levy, a 
special fi. fa. to the new sheriff for the residue. 

The cases of The Governor v. Eastwood, 1 Dev. Rep. 157, and Saunderson v. 
Rogers, 3 Dev. 38, explained and reconciled with those of Barden vy. 
M‘Kinnie, 4 Hawks, 279, and Seawell'v. Bank of Cape Fear, 3 Dev. 279, 
and all approved. 


Esecrmenr, for a tract of land, tried at Tyrrel, on the 
last Circuit, before his Honor Judge Norwoop. 

The lessor of the plaintiff claimed as heir-at-law to one 
Zebulon Tarkinton,.and having made out his case, the 
defendant set up title as follows:—He produced a judg- 
ment rendered at April Term, 1830, of Tyrrell County 
Court, in favour of one Samuel Spruill, executor of Ben- 
jamin Spruill, against the said Zebulon Tarkinton, for 
the sum of eight hundred and seventy-two dollars and 
seventy-nine cents, upon which a writ of fi. fa. issued 
from that term, and was returned to July Term ensuing, 
levied on the lands of the said Benjamin Tarkinton, by E. 
Mann, the then sheriff. Writs of venditioni exponas were 
issued regularly from term to term thereafter, until 
January Term, 1834, when the land levied on, being the 
same as that now in controversy, was sold by the afore- 
said E. Mann to Ebenezer Pettigrew, and a deed of bar- 
gain and sale was executed therefor by Mann, bearing 
date the Ist of May, 1834. A few days afterwards Petti- 
grew sold and conveyed the same land to the defendant. 
It appeared that E. Mann continued in office until October 
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Deceuszr, Term, 1832, when a successor was appointed; and it 

appeared further, that the writs of venditiont exponas, 

before mentioned, including that on which the sale was 

Auran made, were directed to “ the sheriff of Tyrrell county,” 
but went into the hands of E. Mann, then the lute sheriff, 
who made the sale and executed the deed as before stated ; 
and the sale purported to have been made, and the deed 
to have been executed by “ E. Mann, late sheriff.” 

Upon this case his Honor was of opinion, that the 
venditiont exponas, being directed to “ the sheriff,” gave 
no authority to the date sheriff to sell the land, although 
it went into his hands, and therefore that the purchaser 
acquired no title. A verdict was rendered for the lessor 
of the plaintiff, in accordance with this opinion, and the 
defendant appealed. 


eae 


Devereuz, for the defendant.—The case of The Governor 
v. Eastwood, 1 Dev. Rep. 157, is expressly in point, to_ 
show that a sheriff may sell land upon which he has 
levied, after he goes out of office; and that case is fully 
supported by the case of Sexton v. Wheaton, 4 Wheat. 
Rep. 503. In Seawell v. Bank of Cape Fear, 3 Dev. ~ 
Rep. 279, Chief Justice Henperson indged laid down a — 
different rule, founded upon the notion’‘of ‘there being a 
difference in this respect between land.and personal goods ; 
but this was said only arguendo, as the»question in that 
case was, whether an unsealed writ directed to the sheriff 
of another county, was a mere nullity. Why should 
there be a difference between chattels and real estate? 
In the English law there can no case be found of a differ- 
ence between a levy on chattel-real and an estate of 
inheritance. Judge Henperson says, the distinction is 
founded on the fact, that the law gives to the sheriff a 
property in chattels, which he may vindicate by an action, 
if necessary, but it only gives a power to sell land. But is 
it mot a mere power in beth cases? The reason why an 
action is given to the sheriff in case of personals, is, that 
he may be able to protect himself from the liability to loss 
in regard to them; but as he is liable to no loss on account 

of the’land, théJaw, which does nothing in vain, gives him 
bo action. ‘Piiewrits as against land and chattels should 
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certainly be directed to’ the same officer; and I should a. 
think it best’ that they-should go to the new sheriff, but — 
that is now clearly settled otherwise. 

It is a maxim, that an execution is an entire thing, and Aux. 
whoever begins, must end it. Suppose a sheriff should oan 
die, after levying upon land and goods, will you issue 
venditionit exponases to different persons’—such a rule 
would create confusion. _Saunderson v. Rogers, 3 Dev. 
Reps38. In Matlack v. Gray, 4 Hawks, 1, it is decided, 
that a sheriff is entitled to his commissions upon makinga 
levy. Suppose he levies upon land, and goes out of office, 
shall he not sell to’satisfy himself? or will you require the 
new sheriff to sell without compensation? Suppose a 
sheriff levies upon land and slaves, and takes a forthcoming 
bond for the slaves, and dies; will the executor be fined, 

’ and not be allowed to sell the land for his indemnity ? 


« Heath, for the lessor of the plaintiff—Three points are 
presented in this case, viz.: 1. Had the ate sheriff, under 
the circumstances, & right to sell? 2. Could he sell 
without’ process?'3. Had he process authorizing the 
sale? 

1. It is said that the sandal The Governor v. Eastwood, 
1 Dev. Rep. 157; is: direct authority for the regularity 
of the sale I'think not, for this reason: in that case, the 
plaintiff’s elainy’ was for three hundred dollars only: 
personal property to the amount of fifteen hundred dollars 
was sold, and there was therefore a breach of the bond, 
without involving the question as to the right of the late 
sheriff to sell realty. Hence the general remarks of the 
judge must be confined'to the subject-matter, viz. the sale 
of the personalty; in relation to which they are unqen> 
tionably correct. ' 


The case of Saunderson v. Rogers, 3 
cited, to show that an execution is én“ 
that the hand that"begins m stend it. 


a case of personalty, is aie t “ the fact, tha rth 
coming bond was given: 


Judge Rurrin is liable to aa 
of The Governor v. i 
Vou. wm. 13°" -* 
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must be construed in reference to the particular state of 
facts. But why is an execution said to be an “ entire thing” ? 
For this, that-in England, where the fi. fa. runs against 
chattels only, by the levy the defendant in the execution 
loses the possession and property, and the sheriff acquires 
it; the defendant is discharged pro tanto, and the sheriff 
is charged to the amount. And the old sheriff having the 
possession and property, it would ‘be idle to direct the 
venditioni to the new sheriff, who has no means of acquir- 
ing the one or the other. It is otherwise as to realty. 
The sheriff sells land by virtue of a power, and not by 
virtue of a property. He acquires by levying, neither 
possession, nor property; nor can he after the sale, even 
give the purchaser possession. Frost § Wife v. Etheridge, 
1 Dev. Rep. 30. Hence, the reason ceasing, why the 
vendilioni should go to the old sheriff, the rule should 
cease with it. 

It is asked, in argument, “ suppose the sheriff levy on 
both realty and personalty, and die, is a venditioni to.go 
as to the realty to his successor, and as to personalty to _ 
his executor? Why not? A plaintiff may have as many 
fi- fas. running at the same time, as he pleases, but he must 
be careful not to levy too machs ka Od have a ca, sa. 
and a fi. fa. running at the sametimes but ‘he must at his 
peril have them executed in propos giao here the 
plaintiff must be careful first to éxhaost the personalty, 
and then, through the of the sheriff, he may 
go against the realty... Bs 

It is also asked, if Tacit alt ead snd. seguans 
and the sale is post , and the sheriff sell for his com- 
missions, and then die, and the slaves be eloigned or 
insufficient, how is the successor to be compensated for the 
sale? It may be, that the old sheriff not having com- 
pleted the sale, his executor may be compelled to refund ; 
or the plaintiff in the execution may be liable therefor on 
@ quantum meruit; or the new sheriff may collect his 
commissions, and leave the executor and irmpfondent to 
adjust i it between them. +: 

It is further asked, if the sheriff levy on | personalty and 
realty, and take a forthcoming bond, and then die, and the 
personalty be eloigned, how is the executor to be indem- , 
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nified, unless he can sell land? This supposition contains —- 
its owp answer. He must resort to the indemnity given 
to his testator. . 
The opinion of Judge Henverson, in the case of Seawell Aurxan: 
v. Bank of Cape Fear, 3.Dev. 279, is full to the point, that 
so far as realty is concerned, the venditioni must go to the 
new sheriff. 
2. Could the officer sell without process? This ques- 
tion ig not open to discussion, it being settled by the case 
of Barden v. M'Kinnie, 4 Hawks, 279, confirmed by 
Seawell v. Bank of Cape Fear, that hé cannot do so. 
3." Had the late sheriff process authorizing the sale? 
On this point, it would be idle to look for authorities; and 
if it be not a plain case of usurpation of power on the part 
of the late sheriff, I know not what is.” I conceive it too 
plain, even to admit of elucidation by argument. 


Gaston, Judge.—It is essential. to’the security of pro- 
perty and the repose of society, that the rules by which 
judicial sales ted, should’be clearly defined and 


strictly observed. “'H e ‘wlidtsets up title under such an 
i not invok he of the law, if it be made 
juiréments of the law. The sale 

iy’ bythe former sheriff, and. 


to whom it was directed. Ifthe former sheriff could’ 
assert this power, every one in the land might equally 
assert it. his cannot be.~ The exercise of the on 
by m stranger to the writ is an act of usurpation. spel 


Tlie defendant, therefore, is necessarily: aonae F ad 
contend, that’ the ex-sheriff had a right to ‘sell : 
any mandate the court, because +of' the levy he had 


made, under’ the fieri facia. This ground, however, 
cannot be maintained, without overtu 5 ie? nce 
express and authoritative adjudication, In ease of 2 
Doe ex dem. Barden v. M‘Kinnie, 4 Hawks, 279, it was 





Drczmser, 
1836. 


‘Tarkinton 


ae 


IN THE SUPREME COURT 


decided by this court, that a sale of land by the sheriff, 
after a return of fi. fa. and without a new writ, is made 
without authority, and passes no titie. In Seawell v. 
Bank of Cape of Fear, 3 Dev. Rep. 279, this court, upon 
solemn argument, reaffirmed the same doctrine, in the 
most explicit terms. It has been argued, however, that 
these adjudications are repugnant to those in Governor v. 
Eastwood, 1 Dev. Rep. 157; and Saunderson v. Rogers, 3 
Dev. Rep. 38; and that in this conflict of authority we 
are at liberty to settle the question upon principle. But 
on examination, it will be clearly seen, that the decisions 
in all the cases are reconcileable with each other, and that 
all authority is against the position which the defendant 
endeavours to maintain. In The Governor v. Eastwood, 
it appears that the relators, the executorsof Holliday, had . 
recovered three several judgments against Brand, amount- 
ing in the whole to three hundred dollars; that the sheriff 
had levied the executions issued on these judgments on 
certain negroes, as well as on the land of Brand, and 
returned no sale for want of bidders; that afterwards, 
without any venditioni, or other execution in his hands in 
behalf of the relators, he sold the negroes for fifteen hun- 
dred dollars, and the land for the Jike sum; that he 
retained in his hands money to satisfy the judgments of 
the relators, “and other demands” against Brand, and 
paid over to Brand the residue. There was no pretence 
that these “ other demands,” or any of them, had a prefer- 
able claim to satisfaction over the executions of the 
relators. Without regard, therefore, to the money received 
as the price of the land, he had made out of the negroes 
seized upon these executions a sum more than sufficient to 
discharge them; and this amount was raised by a sale 
consummating his levy under the executions. In San- 
derson v. Rogers, it is apparent, that the property upon 
which the levy was made-¢onsisted of chattels which had 
been seized by the former sheriff. A venditioni issued to 
the new sheriff, who required from the defendant in execu- 
tion, and by threats of seizing those chattels, extorted 
from him, a forthcoming bond... It was held, that the writ 
of venditiont conferred no authority to seize; that it 





OF NORTH CAROLINA. 93 


improperly issued to the new sheriff to compel him to sell a o 
what had been seized “by his predecessor: that a vendi- 

tioni is predicated upon the effects being in the hands of the T+*=™To* 
officer to whom it is directed: that a levy under a fiert urn 
facias vests a property in the sheriff who seizes, which 
satisfies the debts, and makes the sheriff liable: that 
therefore he may sell after the return of the writ, and after 

his office had expired: and that upon his death, the pro- 

perty, vests in his executors, who become responsible for 

the debt, and may sell the chattels. The whole of the 
doctrine so far asserted in the two last.cited cases is in 

perfect conformity with that which was recognized in the 

others. In these it was held, that a seizure of chattels 

under a fi. fa. did vest a property in the sheriff by virtue 

of which he could assert an action founded on the right of 
property, became charged toithe plaintiff for the value of 

the goods seized, and discharged the debtor to the same 
amount; but it was also held, that from the essential 
difference in the nature of the property, the operation of a 
fi. fa levied upon Jands must be different; for that. under 

such a levy the sheriff takes no possession, acquires no 
— does not become liable for the value, nomdis- 


one ctinadttaeettiondes to sh In conse- 
one acquired in the goods by 


Sty any further command; but 
eine d. no property by a levy on land, and as the 
power to sell. conferred by the fi. fa. expired by its own 
limitation,..he could not, return term, sell 
land, unless a new ee a seater 
pose. *: 

This distinction, thus recognized and settled, between 
the operation of a seizure.of goods, and of a levy upon 
land under a fi. fa.,.we, should hold ourselves bound to 
consider as a part of the law of the land, even if we disap- 
proved of the reasoning upon which it was“established;. 
but EB yh ey tag TP 9 a 
principles?, It cannot be denied, -alt as well 
as chattels are with us liable.to be fa. but 
that the law. directing epee ehh a wpacian af 
property must, in some respects, be so moulded, and in 
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Decemstz, many has been so moulded, in its application to them, as 


1836. 


to be suited to their characteristic distinctions. Thus it 
was held, and no one doubts that it was properly held, 
in an early period of our jurisprudence, that since the 
statute of 5th George the Second, the same distinction 
exists between real and personal property as before, and 
that lands descended to an Heir are not liable to be sold 
on a judgment against the executor of the debtor. Baker 
v. Webb, 1 Hay. Rep. 71. It is clear law, that a mere 
levy on lands does not in any manner divest either the 
property or possession of the debtor. This principle was 
recognized by all the court in the case of Frost et uzor v. 
Etheridge, 1 Dev. Rep. 30, and @ majority of the judges 
held that even a sale under that levy should not relate’ 
back to the levy, so as to be freehold against the 
widow’s claim to dower have ourselves recently 
declared the principle in extenso in The State v. Greenlee, 
4 Dev. Rep. 150. As. the sheriff, then, takes no posses-" 
sion, nor acquires any property by a levy on ‘lands, 
assuredly he cannot maintain either ejectment or trespass 
in regard to them, while it is certain that he may ‘bring 
either trespass, detinue, or trover, after a seizure of chat-. 
tels. It would be at variance with all legal analogies to’ 
hold that a man was divested of his freehold bya mere 
indorsation on a fi. fa. of a levy upon his land of which he 
cannot be presumed to know any thing until it is returned ; 
but the taking of his chattels is a notorious act, of which 
he can scarcely be i Besides, if a levy on lands 
passed any property to the iff, it must be a freehold 
estate, which upon his death would descend to his heir, 
and could not go to his executors, as is the case with 
goods that have been taken in execution. Rightly, there- 
fore, does it seems to us, has it been established by our 
predecessors, that while a seizure of goods vests a special 
property in the sheriff, so that he needs no authority to 
sell, a levy on land vests no property, and under that levy 
he cannot sell after his authority is at an end, unless it be 
renewed. The levy operates -as a lien which sets apart 
the land levied upon for the satisfaction of the creditor’s 
judgment, and by virtue of this lien he may by proper 
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process cause the land to be applied to that purpose as Decemers, 
against the debtor, or his alienee, or his representatives, | 
or his creditors ‘whose liens subsequently attach. By - 
allowing to it this operation, efficacy is given to the enact- 
ments of the statute; while by denying to it the effect of 
divesting the possession or property of the debtor, the 
settled distinctions between real and personal estate are 
upheld, proper regard. is shown to the different modes 
pursued in making a seizure of goods, and a levy on lands, 
and much injustice, oppression and confusion are pre- 
vented. We deem it not amiss to add, that the distinc- 
tions on which we have commented, are, indeed, most 
striking between lands and personal chattels, while chat- 
tels real.seem to hold an intermediate grade between 
these two species of : yet the latter belong to 
the general class of d , are (in the language 
of the Court of King’s Bench in Scott v. Scholey, 8 East, 
484,) of a tangible nature, capable.of manual seizure, of a 
transfer of possession, and of a detention in the sheriff’s 
hands: and wilién,so taken under a fi. fa., a property 
therein vests in the sheriff, which enables him to make a 
sale without a or after he is out of office; and 
va personal representative. 
Doe ex dem Stevens v. 
uae Whether a levy on a chattel 
any purpose, without an actual 
perpen ron Fig thereto, or if 
effectual so far as to whether it would 
transfer any property to th are questions which 
have not been discussed, are not necessarily now 
under examination, and which may deserve serious consi- 
deration. 
Apupilind tes dainiinita dimen adhe deel, aa 
which we might forbear to express an opinion, as the 
decision of that qouion is not cares to the ‘ 
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-_ tunity to effect, as far as we can, uniformity of praétice. 
__ In the case of The Governor v. Eastwood, Judge’ Wat, 
TAaKINTON i timates, that when a levy has been made on land, ahd 
the sheriff who made the levy is out of office, the vendi- 
tioni should be directed to Aim, because he commenced 
the execution, and ought to finish it. In the case of Sea- 
well v. Bank of Cape Fear, Chief Justice Henperson 
expressed a decided opinion that it ought to be directed to 
his successor, and states as a fact, that such has been the 
, universal usage. If we were sure that either practice 
had been uniformly observed, we should not-be disposed to 
change it, however it might have been settled. Weare 
satisfied, however, that this has not been the case. It will 
be understood, that we do not mean to intimate an opinion, 
that a sale under a vendifioggmay not confer a good ‘title, 
when made by him to whomt was directed, whéther he be 
the sheriff who made the levy, or his successor; but it — 
seems to us most expedient and consistent with legal — 
usage, that where a writ issues giving authority either 
over the person or property of the citizen, it’should be 
directed to the officer of the court, whose obedience can be 
most effectually commanded, and whose disobedierice or 
neglect of duty can be most effectually visited. Where 
there has been a levy on land only, there is no reason why 
the venditioni should not be directed to the new sheriff. 
There may be in some respects a convenience, where 
there has been a levy both on goods and land, and the 
goods remain unsold, in addressing the venditioni to the 
old sheriff: but this convenience is not sufficient, in our 
judgment, to overrule the irregularity of such a course, 
and the many inconveniences which may result from it. 
In such a case, if the goods have been delivered over to 
the new sheriff, or he can obtain them from the old sheriff, 
we see no impropriety in a general vendition: to the new 
sheriff. If the goods cannot be had by him, a distringas 
to the new sheriff to compel the old sheriff to sell the 
goods will be the appropriate process, to which may be 
added a special venditioni, in case the moneys thereby 
raised be not sufficient to satisfy the judgment, autho- 
rizing the new sheriff to sell the land—or, if the plaintiff 
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to waive the Jevy, a special fi. fa. to the new — 

wif for the residue, The modifications here suggested 
become necessary. to carry into effect our statutory provi- 
sions, by which personal property is to be first’ applied to 
the satisfaction of debts. Should it afterwards appear, 
either by return of the distringas, or by suggestions of 
record, that the goods have been eloigned by the’ defend- 
ant, and the plaintiff desires any further remedy against 
him, it seems to us, that on a scire facias to show cause 
why this remedy may not be had, the court may direct 
such process against the defendant or his property, as 
shall fully meet the exigencies of the case. 

Per Curiam. Judgment affirmed. 


Den. ex dem. DUNCAN HARGROVE ». JOSIAH POWELL. 


In an action of ejectment by one tenant in common against another, proof of 
-a demand to be let into 1 by the lessor of the plaintiff subsequent 

a, and a refusal by the defendant, denying 

ce from which the jury may infer a previous 

eae «si Yom se tS i in the decla- 


By entering into the general consent rule, a tenant in common admits the 
ouster of his companion. "To avoid such admission, when there has been 
no actual ouster, he must apply to the court, for leave to enter into a special 
rule, requiring him to confess lease and entry at the trial, but not ouster 
also: and this special rule will always be granted, when the tenant does 
not dispute hig co-tenant’s title; but where he does dispute his compan- 
ion’s title, he shall be compelled to confess lease, entry and ouster, before he 
pleads. 


Tis was an action of gzecruenr, in which the defend- 
ant entered into the common rule, and plead not guilty. 
The cause was tried at Bladen, on the last Circuit, before 
his Honor Judge Saunpers, when it appeared that. ihe 
lessor of the plaintiff was entitled to be let into the pos- 
session of the land mentioned in the declaration, as 4 tenant 
in common with the defendant and others. In: April, 

VoL. u. 13 
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Decemses, 1833, before the delivery of the declaration in ejectment, 


1836. 


—— he had demanded to be let into possession, but the defend- 

“v* ‘ant refused him, denying his right, and saying that he, 

the defendant, held possession for his father-in-law. The 
lessor of the plaintiff then brought this action, and laid the 
demise in the declaration, on the first day of August, 
1832, and the ouster on the day after, to wit, the 2nd 
of August, 1832. Upon this statement, the defendant 
contended, that there was no proof of an actual ouster at 
the time mentioned in the declaration. His Honor charged 
the jury, “ that the possession of one tenant in common was 
prima facie the possession of his co-tenant—and to rebut 
this presumption it was necessary to prove an actual 
ouster—not an act accompanied with real force, but cir- 
cumstances from which such an ouster could be inferred ; 
—and though the plaintiff must show this ouster or adverse 
possession by the defendant at the time of the demjse laid 
in the declaration, yet the subsequent demand and denial 
of the plaintiff’s right, was a circumstance from which 


they might infer the previous adverse possession.” There — 


was a verdict for the plaintiff, and a rule for a new trial 
was moved for upon the ground of misdirection in 
the charge. His Honor discharged the rule, saying, that 
even if the instruction were erroneous, as the defendant 
had entered into the general consent rule, he could not 
avail himself of the want of proof of an actual ouster, as 
a defence.—Judgment for the plaintiff, and appeal by the 
defendant. 


No counsel appeared for the defendant in this court. 
W. H. Haywood, for the lessor of the plaintiff. 


Danie, Judge, after stating the case as above, pro- 
ceeded:—We are of the opinion, that the judge was 
correct in refusing a new trial, on both points in the case. 
First, the demand-of the plaintiff to be let into possession 
in April, 1833, and the refusal by the defendant, accom- 
panied with the declaration, that he held the lands for his 
father-in-law, was a circumstance properly left to the 
jury, from which they might infer the previous adverse 
possession, or an actual ouster at the date of the demise, 
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as stated in the declaration. Secondly, the general con- — 
sent rule, will in‘all ‘¢ases, be sufficient to prevent a nonsuit 
for want of a real lease, entry, and ouster, except when it is 
necessary that an actual entry should be made upon the 
land previously to the commencement of the suit; as in 
cases when fines with proclamations have been levied. 
Adams on Ejectment, 90, 236. When, therefore, an 
ejectment is brought by a joint tenant, parcener, or tenant 
in common, against his companion, (to support which, an 
actual ouster is necessary,) the defendant ought to apply 
to the court upon affidavit, for leave to enter into a special 
rule, requiring him to confess lease and entry at the trial ; 
but not ouster also, unless an actual ouster of the plaintiff’s 
lessor by him, the defendant, should be proved ; and this 
special rule will always be granted, unless it appear that 
the claimant has been actually obstructed in his occupa- 
tion. He, (a tenant in common) shall not be compelled to 
confess “ ouster,” when he does not dispute the title: but 
when he does dispute it, he shall be compelled to confess 
lease, entry, and ouster, before he pleads. Oates ex dem. 
Wigfall v. Brydon, 3 Burr. 1897. Doe ex dem. Ginger 
v. Roe, 2 Taun. Prindle v. Lytte, 4 Cowen’s Rep. 
16. Jackson v. Cowen’s Rep. 391. We think 
the judgment must be affirmed. 
Per Cuntam. -~, Judgment affirmed. 


t 


GEORGE K. WALKER ». SAMUEL W. W. VICK. 


A precept directed to the “ sheriff or jailor” of a county, and commanding 
him to receive the body of the defendant “ into the common jailéf the 
county, and him safely keep within the walls of séid jail until he shall 
render” to the plaintiff “ the amount of the judgment,” &e. is not.a 
but a mittimus, and without a proper ca. sa. will not ize the d 
tion of the defendant, nor make the sheriff liable for hit escape. 


Tuts was an action of pest against the defendant, as 
sheriff, for an escape. Upon the trial at Nash, on the 
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Decemset, Jast Circuit, before his Honor Judge Srranaz, the plaintiff 


1836. 


produced a judgment in favour of himself, against one 


WALKER Woodard, rendered by a single justice on the 12th of 


Vick. 


January, 1835. He then offered in evidence a paper 
writing, which he contended was a capias.ad satisfacien- 
dum; on which was endorsed, “January 23d, 1835. 
Ex’ed, Samuel W. W. Vick, Shff. By William Arring- 
ton, D.S.” This paper was attached by a wafer to that 
on which the judgment was entered, and was in the fol- 
lowing words, to wit: 


“State of North Carolina) To the sheriff or jailor 
Nash County. . of said county. You are 
hereby commanded to receive into the common jail of the 
county aforesaid, the body of Elijah Woodard, and him 
safely keep within the walls of the said jail, until he shall 
render unto George K. Walker, the amount of the annexed 
judgment, interest, and cost due thereon, or be otherwise 
discharged according to law. Given under my hand, &c., 

this 23d day of January, a. p. 1835. 

(Signed) BB. Barcmeror. (J. P.)” 


It was objected by the defendant’s counsel, that this 
was not a ca. sa; but it was received as such by the 
court, and the jury found a verdict for the plaintiff, and 
the defendant appealed. 

No counsel appeared for the defendant in this court. 

Devereux, for the plaintiff, referred to the case of Finley 
v. Smith, 4 Dev. 95, and endeavoured to distinguish this 
case from it. 


Dantet, Judge, after stating briefly the facts as above, 
proceeded :—It seems to us, that the instrument offered as 
aca. sa. cannot be considered in that light, because in 
form it is essentially different from a writ of capias ad 
satisfaciendum ; and what puts it beyond doubt is, that it 
is directed to the sheriff or jailor. The jailor, as such, is 
not an officer to whom process ever issues to make an 
arrest. It does not appear that Woodard was surrendered 
in discharge of bail, or that he had been arrested on a ca. 
sa. The instrument appears to us to be a mittimus ; but 


f 
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Batchelor had no authority to commit before Woodard — 
was legally in custody. We are of the opinion, that the 
jadge erred in considering the instrument a ca. sa. We, ™ 
therefore, are of the opinion, that there must be a new 


trial. 
Per Curiam. Judgment reversed. 


JOHN MARTIN ». JOSIAH COWLES. 


In an action for the breach of a covenant for quiet enjoyment, the record of 
a recovery in ejectment by a third person against the vendee, effected after 
notice to the vendor of the pendency of the ejectment, is not conclusive 
evidence against the vendor, of the superior title of such third person. 

It seems that such record is not any evidence of title against the vendor. 

The cases of Saunders v. Hamilton, 2 Hay. Rep. 282; Shober v. Robinson, 2 
Morph. Rep. 33; and Williams v. Shaw, N. C. Term Rep. 197, approved. 


Arrer the new trial granted in this case at December 
Term, 1834, (see ante, 1 vol. 29,) it was again tried at 
Surrey on the last Circuit, before his Honor Judge Dick ; 
when in additiva to the facts ‘as they appeared on the 
former trial, it was admitted by the defendant that he had 
notice of the péndency of the action of ejectment, brought 
against the plaintiff’s tenant. Upon this case the] plain- 
tiff’s counsel moved the court to instruct the jury that the 
plaintiff was entitled to recover his purchase money, and 
the costs of the action of ejectment, but his Honor declined 
giving the instruction; and a verdict being rendered for 
the defendant, the plaintiff appealed. 

No counsel appeared for the plaintiff in this court. 

D. F. Caldwell, for the defendant. 


Gastron, Judge.—The only Givestion on this appeal, is, 
whether in an action brought by a vendee, against ‘his 
vendor, for a breach of the covenant for quiét enjoyment, 
a recovery in ejectment: by a third person against the 
vendee, effected after notice to the vendor of the pendency 





102 


IN THE SUPREME COURT 


Decemsee, of the ejectment, is conclusive evidence of the title of the 
1836. 
———— lessor of the plaintiff. 


Martin 


v. 
CowsEs. 


We have no hesitation in answering this question in the 
negative. In our opinion, the record of the judgment 
is not only not conelusive evidence, but is not any evidence 
of title, against the vendor. It would be repugnant to 
principle, to bind any one by a judgment in a suit, where, 
if an opposite judgment had been rendered, he could derive 
no benefit from it, to which suit he was not a party, nor 
had it in his power to become a party, and where he could 
not challenge the inquest nor examine witnesses, nor 
exercise any of the means provided by law for ascertaining 
the truth, and asserting his right. In real actions a war- 
rantor might be made a party by voucher; in ejéctment, 
a landlord may come in to defend the possession of his 
tenant; but there is no provision in law, by which a 
vendor can be brought in to vindicate the possession of 
his vendee. To a judgment against the vendee, thé vendor 
is a stranger, and, therefore, that judgment is him, 
evidence only of the fact of the judgment, and of the 
damages and costs recovered. Saunders v. Hamilton, 
2 Hay. Rep. 282; Shober v. Robinson, 2 Murph. Rep. 33; 
Willams v. Shaw, N. C. Term Rep. 197, all recognise 
this doctrine ; and whatever opinions may have once been 
entertained, we had thought that for many years back, it 
had been perfectly settled. 

We take this occasion to refer, although the decision 
heretofore made when this case was before us, (ante, 1 vol. 
29,) is not now questioned, to an ancient authority which 
then escaped our notice, Godbolt, 161, where it is said 
that if one sell his goods fraudulently, and they be after- 
wards sold bona fide to @ second vendee, they are not 
liable to be taken in the hands of the second vendee, for 
the debts of the fraadulent vendor. The judgment of the 
Superior Court is affirmed. 

Per Curiam. ~ Judgment affirmed. 
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Den ex Dem. JESSE TESTERMAN, et Uxor, ». WILLIAM POE. 


One who bids off land at a sheriff’s sale, may relinquish his bid to another 
either in writing or by parol, and the sheriff's deed to the latter will be 
valid. 


A sheriff ’s deed relates to the time of the sale, and operates from that time 
against any subsequent transfer, whether made by the party or by the 
sheriff, under an execution against the party. 

it seems that a purchaser under execution, who advances in part his own 
money, and in part that of the defendant in the execution, may acquire 
a sufficient title to stand as a security for his own money advanced, unless 
he intended tp dessive the cxqiitams, by claiming the purchase as an abso- 
lute one. 

A bona fide purchaser of land at a sheriff's sale, does not extinguish his title 
at law, by consenting that the same land may be levied upon and sold 
under another execution; although it might be a fraud upon the person in 
whose favour he gave such consent, which would sustain a personal action 
at law, or be the ground of relief in equity. 


Tas was an action of syecrmenr for a tract-of land, 
tried at Ashe, on ‘the last Circuit, before his Honor Judge 
Dick. 

The lessors of the plaintiff, and the defendant, both 
claimed executions against one Morrice Baker. 
The sof the plaintiff in support of their title, pro- 
duced a judgment regularly obtained at the August Term 
of the County Court of Ashe, 1828, and an execution 
issued thereon, under which the sheriff levied upon and 
sold the land in quéstion, on the 10th November, 1828, to 
one Absalam Bowers, for the sum of ninety dollars, and the 
_ sheriff afterwards, ‘on the 17th of April, 1831, executed a 
deed for Mary Babar, who wal Ui of te emore oft 
Bowers, to Mary Baker, who was one of the lessors of the 
plaintiff, and who afterwards with the other 
lessor. - The defendant on hi é at a showed a judg- 
ment, in favour of one George regularly obtained 
at August Term, 1830, of the County-Court of Ashe, an 
execution issued thereon, a levy upon, ‘the same lands, and 
a sale made by the sheriff in November of the same year, 
when one Goss became the purchaser, to whom the sheriff 
executed a deed, on the Ist of April 1831, and from whom 
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Decemser, the defendant afterwards purchased. The defendant in 


1836. 


Por. 


further support of his title, alleged that the purchase made 
by Absalom Bowers, at the sheriff’s sale in 1828, was 
fraudulent, and therefore void, and he introduced several 
witnesses for the purpose of showing that the said purchase 
was made wholly or in part with Morrice Baker’s money 
and for his benefit. The defendant also alleged, and 
endeavoured to prove, that Absalom Bowers had given 
permission to George Bowers to have his execution levied 
upon the lands in dispute, and to have them sold under 
the same. : 

It was contended for the defendant that the sheriff's 
deed of the 17th of April, 1831, did not convey a good title 
to Mary Baker. Ist. Because the sheriff had no authority 
to convey the lands to her without a written authority from 
Absalom Bowers, the purchaser. 2dly. Because the legal 
title to the land remained in Morrice Baker, at the time 
of the sale to Goss, notwithstanding the sale to Bowers, 
and that Goss’s deed being the oldest, it con the 
legal title in the land tohim. 3rdly. That A. Bowers had 
purchased the land with the money of Morrice Baker, and 
for his benefit, and that, therefore, any title derived from 
or through the said A. Bowers, was fraudulent and void 
as to the creditors of the said Baker. 4thly. That A. 
Bowers, had given George Bowers (the plaintiff in the 
execution under which Goss purchased), permission to levy 
upon and sell the said tract of land. 

His Honor charged the jury upon the first point, that a 
purchaser of land at an execution sale, might transfer his 
bid, and direct the sheriff to execute a deed to another, 
by parol without writing. On the second point he charged, 
that the deed executed to Mary Baker, by the sheriff, on 
the 17th April, 1831, had relation back to the time of 
the sale, and that her legal title accrued from that time. 
On the third point, the jury were instructed that if they 
believed from all thetestimony taken together, that A. Bow- 
ers bought the land bona fide, with his own money, and for 
his own use, he acquired a good title. But ifthey believed 
he bought it with the money of Morrice Baker, either in 
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whole or in part, and for the benefit of the said Baker Deaeam. 
or his family, it was a fraud on the creditors of Baker, and 

A. Bowers would acquire no titlé by such purchase. On : 
the last point the jury were told, that if the testimony P= 
satisfied them, that A. Bowers had given express permis- 

sion to G. Bowers, to levy his execution on the said land 

and sell it, it would ‘be a waiver of A. Bowers’s title, 

and in that case, Goss acquired a good title. But if the 
permission spoken of was only conditional, and the condi- 

tion had not been complied with by G. Bowers, and Goss 

had no notice of such conditional agreement, before he 
purchased, the title of A. Bowers would not be affected 
thereby. The jury found a verdict for the lessors of the 
plaintiff, and the defendant, after an ineffectual motion for 

a new trial, appealed. 


Ip come re for either party in this court. 


nn nenn 
to the jury, of which the defendant has 
deck to complain. 
te scien, 
Pind a. oun acing a” Fetegrart by the diree- 
tion of the purchaser, | in Smith v. Kelly, 3 
Murph. 507; and in v. Kennedy, 1 Dev. 1. 
Whether ‘the direction gan ena amp 
concern the defendant in the execution, or those claiming 
under him. It is aquestion between the sheriff'and his 
bargainee on the one hand, and the first purehasey on the 
other. The deed authenticates officially the fact of sale, 
and that fact is equally } Against the former owner, 
whether it be to Aor to’ followed by the deed, 
divests the title of the former Owner. © 

The relation of the sheriff’ssdeed, so as to make it 
operate from the sale is algo settled:in.a number of cases. 
Davidson v. Frew, 3 Devel. Pickett'ws Pickett, ibid, 6. 
Dobson v. Murphy, ante, vol. 1, page'S@6. 

Upon the point of fraud the court gave the instructions 
prayed by the defendant; and.indeed went beyond them, 
by saying, that if A. Bowers purchased with Baker’s 
money, in whole or in part, and for the benefit of Baker 

Vot. m1. 14 
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Decemser, or his family, he would get no title as against Baker’s 


1836. 


creditors. This was certainly going to every length the 


TesTeRMA defendant could desire; and further than we suppose is 


Pox. 


correct, unless there was an intention to deceive creditors 
by claiming the purchase as an absolute one, when it 
really was only a security for that portion of the purchase 
money which Bowers advanced of his own. However, 
that point is out of the case at present; because, under 
the instructions, the jury must have found that Bowers 
purchased for himself bona fide and with his own money. 
The evidence upon which the fourth point was raised, 
might have been quite material as a cireumstance denoting 
the intent of the first purchase. But ‘supposing A. 
Bowers to have purchased bona fide we cannot agree with 
his Honor, that even his unconditional ¢onsent to 
second sale, by another creditor of Baker, crema 
his title. It does not appear, indeed, that this occurred’ 
prior to the directions of the sheriff to convey to 
of the plaintiff. But if it was, it could 
extinguish or transfer his title—being that to 


although it might be a fraud on G. Bowers which might 
sustain a personal action at law, or found relief in another 
tribunal. But even this point has been found as to the 
fact, against the defendant. There is, therefore, no 
reason whatever, to disturb the verdict, and the judgment 
must be affirmed. 


Per Curis. Judgment affirmed. 
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BENJAMIN 8. BRITTAIN v. NELSON G. HOWELL. 


After the plaintiff has been permitted to go on and prepare his case for trial, 
the court will not, upon the motion of the defendant, make a peremp- 
tory order dismissing the suit for want of a prosecution bond, but will 
permit the plaintiff then to prepare and file such bond. The sole object of 
the bond is to secure the defendant ; and the court will use its power in 
regard to it, so as to protect him, and advance the purposes of justice. 


Tats .action was brought in the Superior Court of 

Macon county, and the defendant appeared and plead in 

| of 1835. At the next term the trial 

it, removed to Buncombe Superior 

the transcript was filed at the Spring 

In, last term, to wit, the Fall Term, 

@ Superior Court, the defendant moved 

use there was no prosecution bond 

“The plaintiff was not able to establish that he 

@ bond to the clerk of Macon Court; but he 

tendered in court a bond .with sufficient sureties for 

the prosecution of the suit, which his Honor Judge Dick 

permitted him to file ; and pon the motion of the 

defendant was overruled, and he prayed an appeal; which 
was allowed him. a 


No-counsel appeared for either party in this court. 


Rourrm, Chief Justice, having stated the case, pro- 
ceeded :—We regret that his Honor allowed so frivolous 
an appeal from an interlocutory judgment. If the statute 
positively commanded the suit to be dismissed for want of 
a prosecution bond, it would not mean that it should be 
done, unless the motion was 2 at a proper time—that 
is, before any steps have been taken in the cause prepara- 
tory to a trial. Doubtless, the court will always see that 
the defendant is sufficiently secured in his costs, and at 
any stage of the case will directa bond to be given 
within a reasonable time, and in default thereof, will 
dismiss the suit. But it would be a gross surprise to 
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a peremptory order of dismission, after the defend- 
ant had suffered the plaintiff to go on for two terms in 
“* his own county, and reach the second term in Buncombe. 

Hows. The sole object of the bond is to secure the defendant ; 
and the court will use its power in regard to it so as to 
protect him and advance the purposes of justice. The 
bond tendered by the plaintiff fully answered those pur- 
poses. Bonds are thus taken in cases:of certiorari. -Ros- 
seau v. Thornberry, 2 Law Repos. 442; and the sureties « 
are charged in appeals. Lavender v. Pritchard, 2 Hayw. 
337. M'Culloch v. Tyson and Person, 2 Hawks, 336. 
And an appeal bond even may be waived by going to 
trial. Ferguson v. M‘Carter, N.C. Term Rep: 101. In 
fine, the court will render effectual the purpose of the 
legislature in requiring a bond, by providing a proper. 
indemnity at any stage of a cause; but justice must not 
be stifled by dismissing the suit, when the plaintiff offers . 
to do the very thing the other side complains he has not 
done. The order of his Honor, we think is proper; and 
it must be so certified to the Superior Court. The defend 
ant must pay the costs in this court. te 

Per Curiam. Judgment affirmed. 


AMBROSE K. WYATT, Chairman, &c., upon the representgtion of 
SAMUEL MAUDLIN v. MORDECAI MORRIS. 


A covenant in an indenture of apprenticeship, under the act of 1769, (Rev. ch. 
69, s. 19,) to teach the apprentice to read and write, according to law, is 

. not an engagement that the apprentice will, or shall learn to read and 
write. And if the apprentice is incapable of acquiring the art of reading 
and writing, after proper means have been taken to teach him, the covenant 
is not broken. 

The case of Clancy v. Overman, ante, vol. 1, page 402, approved. 


Ts was an action of covenant upon an indenture, 
whereby the relator was, by an order of the County 
Court, bound apprentice to the defendant, until he, the 





OF NORTH CAROLINA. 109 


relator, should arrive to the age of twenty-one years, and a 
which the defendant covenanted, among other things, to 

teach him #6 read, write, and cypher, according to law.” — 

The breach assigned was, that the defendant had wholly Moras. 

failed and neglected to teach the said relator to read and 

write. Pleas, covenants performed; and covenants not 

broken. 

Upon the trial, at Perquimons, on the last Spring Cir- 
cuit, before his Honor Judge Dicx, the relator proved, by 
several witnesses, “13 he had remained in the service of 
the defendant his arrival at twenty-one years of age ; 
that he was.a ; man of ordinary capacity, and that 
pes "read nor write. The defendant, on his 

one witness, that +he had sent the 
ars to school as much as two quarters in each year, 
for ten years; and. by another, that he, the witness, went 
to school withthe relator between one and two quarters 
four years, and that the relator went to 
witness had left it; that the relator could read 
a little, but very indifferently, and witness did not know 
whether he could write. Upon this testimony, the 
defendant’s counsel requested the judge to charge the 
jury, that, if the relator’s inability to read and write 
arose from incapacity, or from unwillingness to learn, the 
defendant. was entitled to their.verdict; but his Honor 
refused so to instruct the jury, but charged them, “ that 
as the defendant had entered into a positive and uncondi- 
tional covenant under his hand and seal to learn the relator 
to read and write, if the evidence satisfied them that the 
relator could not read and write at the expiration of his 
apprenticeship, he was entitled to recover nominal 
damages, at least. He further charged the jury, that if 
they believed the defendant’s i 
sufficient length of time to learn, to.read and write, and 
was only entitled to recover damages.” The 
jury returned a verdict for the plaintiff, and. assessed the 
relator’s damages to seventy-five dollars; and the defend- 
ant, after an ineffectual motion for a naga appealed. 
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Decent, Kinney, for the defendant. 
Devereuz, contra. 


Danret, Judge.—In the indenture of apprenticeship on 
which this action is brought, the defendant covenanted 
to teach the apprentice to “read, write and cypher, 
according to law;” meaning thereby to bind himself to 
perform the duty required by the act of 1762, (Rev. ch. 
69, sec. 19.) This act, among other things, requires, 
that the master or mistress “ shall teachyor cause him or 
her (the apprentice) to be taught..to read and» write.” 
The engagement to teach, or cause the apprentice to be 
taught to read and write, is not an engagement that the 
apprentice will, or shall learn to read and write. The 
legislature did not mean to make the master or mistress 
an insurer of these improvements of the mind of the 
apprentice. ll that is required, is a diligent and faithful 
exercise of the means necessary to effectuate the objects 
mentioned in the covenant. If the apprentice is incapaci- 
tated to acquire the knowledge of reading and wi 
after due means have been taken to teach him, the 
covenant is not broken. The judge charged® the jury, 
that the covenant was positive and unconditional, to 
learn the apprentice to read and write, and. if, at the 
end of the apprenticeship, he could not do these things, 
the covenant was broken, and the relator was entitled to 
recover, although the apprentice was incapacitated to 
learn; that the circumstance of incapacity only went to 
mitigate damages. The case of Clancy v. Overman, 
(ante, vol. 1, 402,) is in conflict with this opinion of the 
judge, and seems to us to govern this case. We. areof 
opinion, that a new trial should be granted. a! 

Per Curiam. Judgment reversed, 
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The President and Directors of the STATE BANK v. NATHANIEL 
ROBARDS. 


Where an agent had received money to pay off certain debts of his principal, 
and made a payment to the creditor, for which the principal was by mis- 
take credited twice, such agent, in an action ‘against him by the creditor 
to recover the amount of the mistake, cannot be rendered liable therefor, 
if it appears afterwards had a settlement with his princip:l, and 
paid remaining in his hands, after being allowed 
Syed iy ie 


Taio wes Oh atic of assumpstr, in which a nonsuit 
was entered at-Wake, on the last Spring Circuit, before 
em a ea to the opinion of the 
rourt;"upon the 


tement of facts. 
‘Willis Lewis, formefly of Granville county, was in the 


year’ 1828, largely indebted to the plaintiffs, on two notes, 
Pecans on ia for his benefit. In that year he 
having appointed the defendant 


und attorney, and placed in his hands a large’ 


for the purpose of settling his business 

his debts in this ‘state. ‘The defendant, as 
such agent, paid into bank, upon the account of his prin- 
cipal, fifteen hundred and sixty-seven dollars, which, by a 


mistake of the officer of the bank, was placed to the credit 


of Lewis, on both notes, thereby giving him, Lewis, the 
advantage of the same payment, twice. The notes, after 
being renewed from time to time by the defendant, in the 
name of his principal, were finally paid off by the defend- 
ant, on the 6th of March, 1832. Lewis having died, the 
. defendant, in September, 1832, had a final settlement with 
his,executrix, and paid over to her the sum of one hundred 
and sixty-six dollars, the then remaining in his 
hands of the effects of her 6 In that settlement, 
the defendant was allowed it only, for the sums which 
he had actually paid in discharge of the two notes in bank. 
He also at that time surrendered his vouchers, and had 
not since had any of the assets of the estate of Lewis in 
his hands. The mistake in the entry of the above stated 


o 
Srate 
Bank 


v. 
Rosarps. 
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Decemaze, sum of fifileen hundred and sixty-seven dollars was dis- 


Strate 
Bank 


covered at the bank in June, 1834. 

His Honor, upon this case, refused to set aside the judg- 
ment of nonsuit, and the plaintiffs appealed. 

No counsel appeared for the plaintiffs in this court. 

W. H. Haywood and Devereux, for the defendant. 


Danret, Judge, after stating the case as above, pro- 
ceeded :—The debt was originally contracted by Lewis, 
and the amount of the mistake is now the debtvof his 
estate. The defendant personally never stipulated to pay 
it, although as agent he had renewed the notes at bank in 
the name of his principal. It was nearly two years after 
the defendant had closed his agency, and paid the balance 
of the funds in his hands to the executrix of his principal; 
before the mistake was discovered, or any demand made 
of the defendant concerning the same. In an action for 
not paying over money paid to the agent for a plaintiff, 
defendant may show that the plaintiff, by: his-conduct; did 
not consider the defendant as holding the money om plaim — 
tiff’s account; and that the defendant appropriated the — 
money properly to other purposes, before the plaintiff 
called on him for it. Stewart v. Fry, Holt,372;°1 Saund. 
P. and E. 86. These, and the authorities referred'to by 
the defendant’s counsel, show that the bank.cannot sus- 
tain this action against the defendant. We think that 
the nonsuit was proper, and that the judgment must be 
affirmed. 

Per Cur. Judgment affirmed. 
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JOHN SWINK v. JOHN: FORT. 


By the act of 1715, (Rev. oh. 2, s.5,) one year is the limitation to an action 
of trespass vi et armis to personal property. 


‘Tas was an action of rmeseass vi eT anus, brought to 
: r killing the plaintiff’s horse. Pleas, 

Abe statute of limitations. Upon the 

6a. the last Circuit, before his Honor Judge 

Ps an ale the following special verdict : 
ee ae eepeioosarianel 


licnivad }Gd 49GIpiaNh 4 on8 of thems. In the second part 
pr re kha actions 


species only of the sp 

tioned ; it is trespass pa, | at 

shows that every other species of the 

et armis is excluded from the operation aunt 
the section. Then comes the third branch of*the section, 
which runs thus; “and the said actions of trespass, 
assault and battery, wouhding, imprisonment, or any of 
them, within one year after the ease of such action or 

Vou. m1. 15 


Fort. 
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-— = suit, and not after.” The counsel for the plaintiff con- 
tends, that the actions of trespass spoken of in this last 
». branch of the section, means trespass to or upon the person 
Fort. only, and not actions of trespass on personal property. The 
answer to this argument is, that the legislature clearly 
intended that the action of trespass, as a genus, should be 
limited as to time. This is evident, from the first words 
of the section, which begins thus, “ all actions of trespass, 
detinue, &c.” Of this action, only one species, namely, 
trespass quare clausum fregut, is comprehended among the 
actions which are required to be brought within three 
years. If, therefore, the words, “said actions of trespass,” 
mentioned in the last branch of the fifth section, should be 
construed to relate only to actions of trespass on the 
person, then there would be no. limitation of time at all, 
as to actions of trespass on personal property ;~ which 
construction, we think, would be directly against the — 
intention of the legislature, as declared in the beginning 
words of the section. Our act of limitation: is: different 
in several respects from the British statute of James I., 
beside the cutting down of time. We do not perceive 
that there has been any» mistake in the transcribing or 
printing the act of 1715, as it now stands in the Rev. 
Code. Swan and Iredell, in their revisals of the: acts of 
assembly give us the act of limitations in the: same 
words, and with the same punctuation. ~ 
We are of the opinion that the judgment was correct, 
and must be affirmed. 
Per Curiam. en affirmed. 


& 

Nors. The limitation to actions of trespass on personal property is altered 

by the revised statutes, and is put upon the same footing with the limitation to 
trespasses upon real estate. 
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JOSEPH J. ALSTON ». CHARLES HAMLIN. 


The act of 1806 (Rev. c. 701) having been enacted on purpose to exclude all 
parol evidence of a gift of slaves, necessarily avoids every parol estoppel 
that might be set up to defeat its operation. 

Where the owner of slaves made a parol gift of them to his son-in-law, who 

of his children, it was held, that the taking pos- 

wes and hiring them out, first as executor and then as 

possession adverse to the title of the father-in-law ; 

and thatthe stalite of limitations did not begin to run against him until 

‘dened pereaiiitlp division of the slaves between his grandchibirea, and 
if arbit to whom a question is referred, decline rendering a judgment, 

ye an opinion it ; or if mistaking the subject submitted, 
7 exe aittoverey of ils Witwoen the parton, bat on 
ee en and a third person, the 
ye be ‘thereby; because in the one case, there is no 

on the matter submitted. 


1 ns, calling up ad ua; ati tas and vase tapi 
etn ae ad ie ns 16 by pr hi ected 
‘ law, between his granddaughter and the defendant, 

J that had died, is not a submis. 

uff’ to the slaves in question; and no 

Phaiila eld én, va wilds fem ecover ‘inade, 


‘Selita ath Aeqaap wate thse gel get, pevvent tha lnguine 
ato he may, have to property bequeathed to 
same will, 
The may in its discretion permit the plaintiff to amend his 
writ after a verdict in his favour, and the Supreme Court has no right to 
supervise the oe  Rereaa 


Tas was adhactionsob: DETINUE for four slaves by the 
names of Viney, Barney, Areny, and Dorcas. Pleas non 
detinet, statute of limitations, arbitrament and award. 
Upon the issues joined on these pleas, the case was tried 
at’Chatham, on the last Spring Circuit, before his. Honor 
Judge Donwett, when the following mee in 
evidence. 

In the year 1814, John B. Mebane, soladisdeniod with 
a daughter of the plaintiff, upon which the plaintiff 
sent to him several slaves, among whom was the woman 
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Decemsex, Viney now sued for, and another woman who bore. the 

other slaves in question while in the possession of the said 

AusT0% Mebane. There'was no written transfer of the said slaves 

Hamu. to the son-in-law, but they continued in his possession 

until his death in 1820, when besides the slaves sent him 

by the plaintiff, he had some others which had been put 

into his possession by his own father, and one which he 

had purchased himself, amounting in the: whole, to not 

more than thirty-two. In July of that year the said John 

B. Mebane made his will, in which were contained the 
following clauses :— 

“I give and bequeath to my two dees ptnapealie 
and Martha, and their heirs forever, the following pro- 
perty, to be equally divided between them, whenever 
either of them shall marry, or come..to lawful age,-viz : 
all my land, with its appurtenances,:the wholeofimy — 
negroes, with their increase until that time; if I-mistake 
not at this time, thirty-two in number.” “Item, I give 
and bequeath to my father, John Mebane, and-to my 
father-in-law, Joseph John Alston, each, the rifle-gun — 
which I had from them.” Of this will the testator 2 
his father and the plaintiffexecutors, who proved the same 
at August Term, 1820, of Chatham County Court, and 
immediately took possession of all the slaves above men- 
tioned, and hired them out until the year 1827, advertising 
them as belonging to the estate of their testator, and taking 
the notes for the hire, payable to themselves as executors. 
The notes for the hire were also returned in the inventory 
filed by the executors as part of the estate of their testator. 
From 1827 to the year 1832, the plaintiff and John 
Mebane continued still to hire out the sdid slaves, not as 
executors, but as guardians to their testator’s children. 
During the life time of the testator; he had frequently 
recognised the right of the plaintiff to the slaves sent‘to 
him by the plaintiff, and on his death bed had’ declared: 
to the plaintiff, that he had given the said ‘slaves to his: 
children, but he knew he had no title to them; upon 
which the plaintiff replied that “ your will is my will.” 

It appeared that the rifle gun bequeathed to the plaintiff, 
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had,been received by him, and appropriated to his own ieee, 


\"" The testator, John B, Mebane, survived his wife, the “Aston 
plaintiff’s daughter, and left only two children, to wit, Hamu. 


the daughters mentioned in his will, with one of whom, 
(Cornelia) the: defendant, intermarried in the year 1831. 
In January 1832, three persons were selected by the 
the children and the defendant, to make a 
division. of the slaves of which John B. Mebane died 
with their increase. A division was 
accordiagly made, and the plaintiff, one of the guardians, 
rye aa thereat, delivered to the defendant in right 
his wile, one moiety of the said slaves, including those 
wane as his property, under the will; and the 
cdouuieneananes: took possession of them, and 
Selaiming them as his own. In July 1832, 
he wife died without issue, and in October, 
wdemanded the slaves Viney, Barney, 
of the defendant, and upon . his 

brought this suit in 1834. 


digae bp tli 
=. the question of arbitration and award, it 
from the testimony of several witnesses who 
deposed to conversations: between the parties, and from 
4 oemamr ne from one to the other, that before 
| was brought, there. was @ proposition between 
and defendant, to refer the controversy rela- 
tive to, the said slaves to arbitrators. After the con- 
versation referred to by the witnesses, a letter (marked E,) 
was addressed by the plaintiff to Joseph Ramsay and 
Green Womack, and was sent iby the plaiatiff’s son, who 
was to attentt.on behalf of the plaintiff, and who was 
accompanied by the defendant. A witness who was 
present when this,letter was written, stated that be 
understood from the conversation between the plaintiff and 
defendant that the matter was submitted to, Ramsay and 
Womack on the terms stated in the er mch wa in 
these words :— 


*« Jan’y 15th, 1838. span pital asim 
Womack. An occurrence has taken place in my family 
which is a delicate one with me, so much so, that I feel 
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a Viney now sued for, and another woman who bore. the 

other slaves in question while in the possession of the said 

AusTos Mebane. There'was no written transfer of thesaid slaves 

Hamuix. to the son-in-law, but they continued in his possession 

until his death in 1820, when besides the slaves sent him 

by the plaintiff, he had some others which had been put 

into his possession by his own father, and one which he 

had purchased himself, amounting in the- whole, to not 

more than thirty-two. In July of that year the said John 

B. Mebane made his will, in which were contained. the 
following clauses :— “ 

“I give and bequeath to my two daughters, Cornelia 
and Martha, and their heirs forever, the following pro- 
perty, to be equally divided between them, whenever 
either of them shall marry, or come.to lawful age,:-viz : 
all my land, with its appurtenances,:the whole of my 
negroes, with their increase until that time; if Imistake 
not at this time, thirty-two in number.” “Item, I give 
and bequeath to my father, John Mebane, and to my 
father-in-law, Joseph John Alston, each, the rifle-gun ©— 
which I had from them.” Of this will the testator a” 
his father and the plaintiffexecutors, who proved the same * 
at August Term, 1820, of Chatham County Court, and 
immediately took possession of all the slaves above men- 
tioned, and hired them out until the year 1827, advertising 
them as belonging to the estate of their testator, and taking 
the notes for the hire, payable to themselves as executors. 
The notes for the hire were also returned in the inventory 
filed by the executors as part of the estate of their testator. 
From 1827 to the year 1832, the plaintiff and John 
Mebane continued still to hire out the sdid slaves, not as 
executors, but as guardians to their testator’s children. 
During the life time of the testator; he had frequently 
recognised the right of the plaintiff to the slaves sent"to 
him by the plaintiff, and on his death bed had’ declared 
to the plaintiff, that he had given the said ‘slaves to his: 
children, but he knew he had no title to them; upon 
which the plaintiff replied that “ your will is my will.” 

It appeared that the rifle gun bequeathed to the plaintiff, 
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had,been received by him, and appropriated to his own ae. 
use. 

The testator, John B, Mebane, survived his wife, the “Beso 
plaintiff’s daughter, and left only two children, to wit, Hamu. 
the daughters mentioned in his will, with one of whom, 
(Cornelia) the: defendant, intermarried in the year 1831. 

In January 1632, three persons were selected by the 
»of the children and the defendant, to make a 
the.slaves of which John B. Mebane died 

v4 with their increase. A division was 

cre sme ne rae the plaintiff, one of the guardians, 
thereat, delivered to the defendant in right 

‘one moiety of the-said slaves, including those 

under the will; and the 


ng them as/his own. In July 1832, 
fe.died without issue, and in October, 
wdemanded the slaves Viney, Barney, 
of the defendant, and upon - his 


gtr brought this suit in 1834. 


the question of arbitration and award, it 
the testimony of several witnesses who 
deposed to conversations: between the parties, and from 
> 5 memarore from one to the other, that before 
» there. was a proposition between 
And dalendant, to seer the controversy rela- 
tive siete one-ant arbitrators: After the con- 
versation referred to by the witnesses, a letter (marked E,) 
was addressed .by. the plaintiff to Joseph Ramsay and 
Green Womack; and was sent by the plaintiff’s son, who 
was to atteritt.on behalf of the plaintiff, and who was 
accompanied by the defendant. A witness who was 
Present when this,letter was written, stated that he 
understood from the conversation between the iff and 
defendant that the matter was submitted to, and 
Womack on the terms stated in the. leanne in 
these words :— 4 
 Jan’y 15th, 1833. Messrs, Jos, Ramsay and Green 
Womack. An occurrence has taken place in my family 
which is a delicate one with me, so much so, that I feel 
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ie unwilling to decide on it without having the opinion of 
some of my acquaintances on the subject. I have, there- 
—— fore, in conjunction with Mr. Hamlin,” (the defendant) 
Hamu. “selected you two gentlemen as proper persons, and 
should you not agree, to make choice of some other person. 
The circumstance is this—Mr. Charles "Hamlin, who 
married Cornelia Mebane, seems to think that the property 
of his deceased wife ought to be his. Andas I hayemever 
made a conveyance to any person, the painful duty 
devolves on me to say how it shall be disposed of; 
whether to Mr. Hamlin, or to Martha Mebane, the only 
surviving child of John B. Mebane, deceased; that being 
the case, I hope you will be so obliging, for my satisfac- 
tion, to say in what: manner you think the property 
would be rightly and properly disposed of. ° Your.com- 
pliance, gentlemen, I do assure you, would. greatly relieve 
my mind, and ever lay me under obligations to-you. Mr. 
Hamlin has received one half of the hire of I ia 
from the death of John B. Mebane to the presenttime» 
Yours, ey 6 tes Rw 
Jos. Jno. Assros.” 


Mr. Ramsay was called as a witness, and stated that he 
acted entirely upon the contentsof this letter, not knowing of 
any other authority, or terms of submission to him and 
Mr. Womack—that they having called in a third person, 
had accordingly considered the matter understood to be 
in controversy between the parties, as stated in the said 
letter, marked E, and decided that the negroes should go 
to the defendant—that this decision was addressed to the 
plaintiff in the form of a letter signed byhim, Ramsey, 
and Womack, and sent to the plaintiff by his son who 
had brought the letter E; that no copy or duplicate was 
made of the letter containing the said decision; that he 
considered himself as acting as an arbitrator; and that he 
decided altogether upon the contents of the letter E ; 
and that he understood it was a controversy between tbe, 
defendant and his wife’s sister. He stated further t 
they did not consider themselves as deciding on ie 
plaintiff’s right, not supposing that matter referred to 
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them, and therefore not considering it. The letter con. Decemers, 
taining the decision was not produced on the trial, but its ca 
contents were proved by the witness Ramsey. Mr.  ,, 
Womack was also called, and testified substantially the Ha 
same with Mr. Ramsey; stating further, however, that 
when the letter containing the decision was handed to the 
plaintiff’s son and the defendant, he told them that he did 
not consider. the decision final, but merely as an opinion, 

as requested in the plaintiff’s letter to Ramsey and him- 
sell a ie 

Uponythese facts the defendant’s counsel contended, 
Ast; Lhiat’ the possession of the slaves in question by John 
BuMebane, till his death; his bequest of them to his 
children ;.the qualification of the plaintiff as one of the 


executors of the Dice # the receiving by the plaintiff of the 
him by the will; the hiring out of the 


3 of John B. Mebane till the end of 

, Year /1831,first ‘as one of the executors of the said 
and afterwards as guardian to his children; 
jorying the hire of the said slaves as part of the 

a or’s estate, and accounting therefor to his children ; 
the assenting to the division of the said slaves after the 
marriage of the defendant with one of the children, and 
delivering over the defendant’s share to him, estopped 


ere fewctinna tinal devotion the defen- 


2Qdly..That the plaintiff was barred by the statute of 
limitations, on account of the length of time the slaves 
were hired,out by the plaintiff and John Mebane, as 
executors ‘B, Mebane, and as guardians to his 
children. 

3dly,. That plaintiff, having received the legacy of 
the rifle, and, treated the slave bequeathed te his grand- 
children as their property, had thereby assented: to the 
legacy to them, of the said staves ;«and had to take 
the legacy given him in the will in lieu of hi in 
the slaves. 

4thly. That the.plaintiff’s right to the said slaves, was 
fared by the award of Messrs. Ramsey and Womack, 
in favour of the defendant, upon the submission of the 
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-— 7 matter in controversy to them. Upon this point the 
counsel for the defendant presented two views in their 
arguments to the jury ; contending in the first place, that 

- from the whole evidence in the case, and more particularly 
from the letters and conversations between the parties in 
reference to a submission of the matters in controversy to 
arbitration, the jury would be well warranted im finding 
that the parties had agreed to refer the matter to arbi- 
trators, to make a final award between’ them; that it 
was not necessary that the reference should be in writing; 
that in pursuance of the agreement, Ramsey and Womack 
were appointed such arbitrators ;. that the letter marked 
E, of Alston to the arbitrators, was-merely: a statement of 
his views of his own right, and could not. be considered 
as containing the terms of the submission, being signed only 
by Alston, and in the form ofa letter to the 
as arbitrators; that in pursuance and by authority of the 
agreement and submission made between the parties, the — 
said arbitrators, Ramsey and Womack, had made*an 
award in favour of the defendant, which was inlaw final 
and conclusive of the right of property in the slaves ;and 
that although Ramsey and Womack were not informedof — 
the agreement of submission, but supposed themselvés 
acting merely upon the letter addressed to them by the 
plaintiff, and although they supposed their decision not 
to be final or conclusive of the plaintiff’s rights, yet, that 
in law, it had become so, being founded on an agreement 
between the parties to refer the matter in controversy to 
their decision, and that decision having been made by 
them. The other view presented upon this~point by the 
counsel, was, that if the letter of the the plaintiff to Ramsey 
and Womack, contained the terms of the submission as 
agreed upon by the parties, the decision of those gentle- 
men in pursuance of such submission in favour of the 
defendant’s claim to the slaves, was conclusive on the 
plaintiff, and supported the plea of arbitrament and 
award, and entitled the defendant to a verdict thereupon. 

His Honor upon the three first points charged the jury 
adversely to the position contended for on behalf of the 
defendant. On the fourth, he instructed them that if, 
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from the evidence in the cause, they could collect that =. 
such a cofitract or agreement to refer the matter in con- ____-_ 
troversy to arbitrators had been made between the parties, compen 
as that contended for by the defendant’s counsel in — 


argument, and that ‘in pursuance of such contract of 
submission, arbitrators were appointed, and awarded or 
decided the matter in favour of the’ defendant, it was in 
law, a bar to the plaitiff ’s right of property in the slaves, 
and entitled the defendant to a verdict ; and this, although 
the contract of submission was not reduced to writing : 
and that’ if Ramsey and Womack were the persons 
selected by the parties, in pursuance of such contract of 
submission, their decision in favour of the defendant was 
i ya upon the plaintiff, if they acted under 
of, or ‘in conformity to, such contract of 
they did not know at the time, the 


saab ae agreement; and that their views as 
to the legal effect of their decision, though they may not 
final, would yet not render it less conclu- 
sive upoa-the plaintiff, in point of law. Bat on the second 
view presented by the defendant's counsel in argument, 
if the jury should be unable to find from the evidence in 
the case, any other agreement of submission or reference 
by the plaintiff, than that contained in his letter to Ramsey 
and Womack, before referred to, and if they found that 
said letter did contain the terms of said submission 
between the parties, then the decision of those gentlemen, 
in pursuance’ of “such reference, did not conclude the 
plaintiff, or affect his right or title to the slaves in contro- 
ee ee 
himself. 
| As to two of the slaves in question, another ground of 
defence was'takeh on the trial, to wit, that the said slaves 
were named-in the writ, Vicy and Amy, instead of Viny 
and Areny, and it was insisted, that such correct 


reading of the writ, and that it was the duty of the court 


to inspect the writ, and instruct the jury, that the slaves, 

Viny and Areny, not being sued for, no verdict could be 

for them. For the plaintiff it was contended, that 

the names in the writ were meant for Viny and Areny, 
Vou. 1. 16 
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Decessze, and that such was its true reading. It not appearing that 
——_———— the said slaves were known by any other names than 


Ausron Viny and Areny, his Honor directed the jury to inspect 
Hamuw. the writ for themselves, and charged them, that unless the 


names therein contained, were the names Viny and Areny, 
the plaintiff would not be entitled to a verdict for those 
two slaves, although he might be entitled to a verdict for 
the others mentioned in his writ. A verdict was rendered 
for the plaintiff for allt he four slaves, Viny, Barney, Areny 
and Dorcas. The defendant’s counsel moved for a new 
trial; first, because of misdirection by the Court, ‘in the 
charge to the jury; and secondly, because the objection 
made to the writ ought to have been decided by the Court, 
and not referred to the jury. His Honor gave leave to 
the plaintiff to amend the writ, by writing the names Viny 
and Areny, plainly and legibly, and then overruled»the 
defendant’s motion for a new trial, and rendered-a. judg- 
ment; from which the defendant appealed. | 


W. H. Haywood, Badger and Iredell or the defeat 
Waddell and Devereux for the plaintiff. Sane 


~ waz‘ 

Gaston, Judge.—We see no error in this case, on which 
to reverse the judgment. The estoppel, which was at-— 
tempted to be set up, does not vary from that which.was 
ineffectually urged in the former suit between the same 
parties. Hamlin v. Alston, Ante, Vol. I. p. 479. . We then 
held, and we think held properly, that the act of 1806, 
(Rev. c. 701), having been enacted on purpose to exclude 


all parol evidence of a gift of slaves, necessarily avoided 


every parol estoppel that might be set up to defeat its 
operation. The statute of limitations could not protect 
the defendant, for his adverse possession did not commence 
before the slaves were delivered over to him, at the end of 
the year 1831, and this action was instituted in April, 
1834. Toso much of the Judge’s instruction relative to 
the alleged award, as held—that if the jury could collect 
from the evidence, that the plaintiff and defendant had 
agreed to submit the matter now in controversy, to the 
decision of arbitrators, and the arbitrators had decided in 
favour of the defendant, such a decision was a bar to this 
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action, although the arbitrators‘did not know the terms of Deomors, 
the submission, nor. regard their decision as final—no ex- 
ception could be taken by the defendant, for it is substan- “47 
tially such as he prayed for, and at least as favourable as Hawt. 
he could have required. It is unnecessary for us, therefore, 
to examine into its correctness. We feel ourselves, how- 
ever, bound to say, waiving altogether the inquiry, 
whether a parol submission could conclude the question of 
title/thatgf the instruction can be understood as holding, 
that’ if this question was submitted to the decision of the 
arbitrators, and the persons so appointed to decide, declined 
torender a judgment, but only declared an opinion upon 
it >or if, mistaking the subject submitted, they adjudicated, 
not'on the controversy of title between these parties, but 
on the conflicting claims of the defendant and his deceased 
wife’ssister, so’ understood,.we apprehend it would be 
erroneous. . In the one case, there was no award ; in the 
other; the award was not on the matter submitted. As to 
the instruction in relation to the award, we 
entertain.no doubt of its correctness. If the letter E, ad- 
dressed to Messrs. Womack and Ramsey, contains the 
terms of the submission, it is indisputable, that the ques- 
tion of title between the plaintiff and defendant was not 
submitted to adjudication. According to that letter, these 
gentlemen were called on as disinterested friends, to give 
their opinion to the plaintiff, on a matter which he conceived 
himself competent to decide, but which, from considera- 
tions of delicacy, he was unwilling, of himself, to determine 
how he ought to execute the painful duty which had de- 
volved on him, of disposing of the negroes which he had 
given to his daughter, the wife of John B. Mebane, but 
which he had never conveyed, and which therefore re- 
mained, in law, his property, whether wholly in favour of 
the surviving child, or partly in favour of the husband of 
the deceased child of such son-in-law. Noexpression of 
opinion, by these gentlemen, in what form soever made, 
could be obligatory upon this submission. 
If the defendant can avail himself of the implied election 
which was insisted on at the trial, it must be before a tri- 
bunal, competent to decide upon the equity. of such elec- 
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or tion. The principle of election, as here asserted, is a 
principle of equity, proceeding on the doctrine of an im- 
AlsTox plied condition, of which a court of equity, in a proper 
Hamm. case, will enforce the performance, by compelling the lega- 
tee, if he elects to take the bequest, to make compensation 
out of his own property to the disappointed legatees. . In 
the will, there is no condition expressed, that if the plaintiff 
take the rifle, he shall relinquish these negroes to the tes- 
tator’s children. Without stopping to inquire what would 
have been the effect of such a condition, had it been ex- 
pressed, it is, in this case, clear, that the Jaw has not taken 
away these negroes from the plaintiff, because he accepted 

of this legacy. 

In regard to all that is stated in the case, as to the sup- 
posed mistake in the writ, it is enough to say, that, the 
court had a discretion to amend the writ, and that.we 
have no right to supervise the exercise of that discretion. - 


Per Curiam. Judgment ai rn red. > 
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JOHN A. KNIGHT et al. ». STEPHEN WALL. 


Where a legacy is given toa described class of individuals, as to the children 
of A. B., and no period is assigned for the distribution of it, the persons 
this description, at the death of the testator—that is, the children 
of A. B., then in existence, or legally considered as then in existence—are 
alone entitled to the bequest. But when the enjoyment of the thing given 
is not to be immediate, but is postponed toa particular period, as at the 
death of A. B., and there are no special provisions in the will indicating a 
different intent, then not only those who answer the description at the 
death of the testator, but those who come into being after his death, and 
before the time, when the enjoyment is to take effect, so as to answer the 
ion at any time before that assigned for the distribution, are alll 

a to take: and if any thus entitled to take die before the period of 
distribution, and there are no words in the will indicating an ulterior dis- 
position of their interests, as to the survivors, they are vested interests, and 

are transmitted to their representatives. 

A bequest by a testator of a negro girl and her inerease to his daughter, for 
life, ax her death, that “the girl shall go to the children” of his 

will increase of the negro girl, as well as the girl her- 
self to the children, after their mother’s death, although such increase are 
not mentioned in the bequest over, unless it appears from other parts of the 
. ) testator intended otherwise. 

Ac Si pretaeede fo gue ste, with le peshete exstifed by the 
dge of the court in which it was proved, and accompanied by the testi- 
monial of the governor of that state, that the person who gave that certifi- 
ate, was the proper officer to take such probate, and to certify the same, 
is of the will, under our act of 1802, (Rev. ch. 

to authorize its reception as evidence in our courts. 

No demand is necessary to be shown, in order to sustain the action of detinue 
for slaves, where it appears, that when the action was brought, the defend- 
ant held and claimed them as his own property. But if it were neces- 
sary, a demand made by one of several plaintiffs would be sufficient, where 
it was not objected to by the defendant at the time it was made. 

A title to slaves cannot be acquired by a parol estoppel. 


Tis was an.action of peminve for a negro woman 
Wisdom, aud Wesley, tried at Anson, on the last Circuit, 
before his Honor Judge Saunpers, m 
porting to be the last will and testament of William Hicks, 
who resided in the state of South Carolina, and died there, 
in the year 1791. A copy of this writing, together with 
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Demme, its probate, certified by the judge of the.Court of Ordi- 

Kmanz” “BOTY, where the same was proved, and accompanied by 

» the testimonial of the Governor of the state-of South 

Wau. Carolina, that the person giving the certificate was the 

proper pefson to take such probate, and to certify the 

same, was offered in evidence by the plaintiffs, and objected 

to by the defendant, upon the ground that it was not 

properly authenticated; but was received by the court. 

This will contained the following clauses: “ Unto to 

my daughter Obedience I do give and bequeath one negro 

girl named Hannah, during the said Obedience’s natural 

life, and after her decease, the said girl shall go to the said 

Obedience’s children. Unto my daughter Frances I do 

give and bequeath one negro girl named Grace, and her 

increase, during the natural life of the said Frances, and 

after her decease, the girl shall go to the said Frances’s 

children. Unto my daughters Elizabeth and Martha, I 

do give and bequeath one negro woman named: Rose, and 
child, Flora, in the. following manner—the said Rose and _ 
child, as likewise her increase, to remain in possession of _ 

my executors, to support my above named daughters, till 

the time that my daughter Martha shall be fourteen; and 

then she, the said negro, and her increase, shall be equally 

divided between my said daughters Elizabeth and Mar- 

tha.” Prior to the death of the testator, his daughter 

Frances had intermarried with Moses Knight, and had 

two children, to wit, Benjamin Knight, and Anna, after- 

wards married to Daniel M‘Intosh; and after the death of 

her father, the said Frances had four other children, to 

wit, John A. Knight, Elizabeth, afterwards married ‘to 

Caleb Curtis, Frances, afterwards married to Cullen G. 

Britt; and Sarah Knight. Of these children, Benjamin 

and Sarah died in the lifetime of their mother, who died 

in May, 1828, about eleven months before the commence- 

ment of this suit. The action was brought in the names 

of the surviving children, together with the husbands of 

the females, and the administrators of Benjamin and Sarah 

Knight, deceased, to recover from the possession of the 

defendant, the negro girl, Grace, mentioned in the will of 

William Hicks, and some of the children which she had 
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borne since the death of the testator. For the plaintifis Decmme, 
it was contended, that by the bequest in the will above- 
mentioned, to the testator’s daughter Frances, she took a — 
life estate in Grace and her increase, and that after the Wau 
death of the said Frances, Grace and her increase became 
the property of the said Frances’s children; but it was 
objected. by the defendant, that the girl Grace only, and 
not her,increase, was given to the children of the said 
Frances after her death ; and his Honor was requested so 
to, charge. the jury, which he refused. The defendant 
objected: “also, that there was a misjoinder of plaintiffs, 
and moved for a nonsuit upon that ground, contending, 
that as Sarah Knight was born after the death of the 
testator, and died before her mother, no interest under the 
said bequest vested in her, and that consequently her 
administrator was improperly made a party ; and that as 
-also died before his mother, his repre- 
sentative was likewise improperly joined in the action, as 
one of the ‘plaintiffs. This point was reserved by his 
Honor, and subsequently decided against the defendant. 
The.defendant set up title to part of the slaves in ques- 
tion under a judgment and execution against Moses 
Knight, the husband of the legatee for life; and to the 
remainder under a purchase at a sale made by a trustee 
the purpose of securing the payment of certain debts ; and 
it was contended for the defendant, that having acquired 
the possession of the said slaves legally, it was incumbent 
on the plaintifis to show that they had made a proper 
demand before the bringing of their suit. To prove that 
such a demand was made, the plaintiffs introduced a wit- 
ness, who testified, that in September, 1828, he went with 
John A. Knight, one of the plaintiffs, who said to the 
defendant, “ I demand of you Grace, Juno, Beck, Wisdom, 
and Wesley,” to which the defendant made no reply. 
For the defendant it was insisted, that as John A. Knight 
was not alone entitled, it was necessary that the demand 
should have been made by the authority or with the assent 
of all the plaintiffs, and that this must be shown in evi- 
dence to the jury; and his Honor was requested so to 
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Deceuses, charge. The defendant then introduced testimony to 
show, that the slaves in question had been for many years 
in the possession of Moses Knight, who had kept and used 
them as his own; that they were generally regarded "in 
the neighbourhood as his property; that at the sale made 
by the trustee aforesaid, one of the plaintiffs was present, 
and bid for one of the said slaves, and another plaintiff, in 
answer toan inquiry about the title, said, that he knew of 
no adverse claim to.that of Moses Knight; and the defen- 
dant proved further, that two of the plaintifisthen held two 
of the children of Grace born after the death of the testator, 
as their own property, under titles acquired from Moses 
Knight, in his own right. From this the defendant con- 
tended, that as the plaintiffs claimed under a written 
instrument, they were presumed in law to be cognizant of. 
its contents, and that therefore their conduct was decep- . 
tive and fraudulent towards him, and that they were 
thereby estopped from setting up a claim to the saidslaves. _ 
His Honor instructed the jury, that as to thedemand, if — 
they were satisfied from all the evidence in the causeysthat _ 
it was made by John A. Knight, under the authorityand — 
with the assent of the other plaintifis, and the defendant — 
did not then object to the authority, but held the slavesin 
his possession, it was a sufficient demand to sustain’the 
plaintiffs’ action: and as to the question of fraud, that 
although the presumption might be that every person who 
had a written title to slaves, knew of the existence of that 
title, and that although two er more of the plaintifis might 
have been at the sale of the said slaves, and then expressed _. 
the opinion, that the title of Moses Knight was good, yét 
if the jury should believe that the plaintiffs were really 
ignorant of their rights, and acted honestly in what they 
said and done, they could not be chargeable'with such 
a fraud, as to affect their rights. A verdict was rendered 
for the plaintiffs, and the defendant appealed. 

Badger, for the defendant. 
Devereux, for the plaintiffs. 


Gasron, Judge, after stating the case, proceeded :—It 
may well be questioned, whether the refusal of the non- 
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suit and of the instruction prayed for, brings before this Decrsiz, 
court matters proper for its consideration. The will was 

made in South Carolina, and all disputes about its inter- ~") 
pretation should be determined by the law of South Caro- | Watt- 
lina. The courts of this state do not know the law of pretation of 
other states, and a controversy respecting that law is tipo sag 
ordinarily one of fact, which must be decided on evidence state, must 
by the jury, under.the instruction of the court. State v. be dcter- 
Jackson, 2 Dev. 563. The only exception to this principle, cording to 
that We are°aware of, is to be found when the plea of {ies °f 
nul teil record is pleaded to a judgment, or other proceed- The courts 
ing ofa court of record in another state ;. when, from the Sf us state 
necessity of the case, the court to whom it is exhibited know the 
‘must pass not only upon the existence of the supposed ere 
record, but upon its legal effect. Carter v. Wilson, ante,  contro- 
vol..1, p. 364. It does not appear that any evidence was aoe 
offered in this case of the law of South Carolina; but as cedinarily’ 


“fame with ours, we have examined the ‘points, and shall jy'y,0\jury, 
«The objection of a misjoinder of plaintiffs seems to us ofthe court 
unfounded. It assumes, that one of two constructions The only 
might be put upon this will. It assumes, that the word to thts rale, 
“children” either comprehends such only of the children '* Fher ® 
of the testator’s daughter, as were in being at the death record is 
of the testator—and if-so, those subsequently born had no ope 
interest im the subject given—or it comprehends those unit fs : 
swho were in being at the death of the legatee for life, 2", » 
and in that event the representatives of the children who *other 
died in her lifetime—or at all events the representatives - 
of Sarah Knight, who was born after the death of the jhe court 
testator, and died before the .legatee for life—have been pass not 
improperly joined as plaintiffs. We understand the rules > he nag 
applicable to words of this description to be well settled. ence of the 
Where a legacy is given toa described class of individuals, *7?Por*) 
as to the children of A. B., and no period is appointed for — its 
the distribution of it, as the legacy is due at the death of 
the testator, and the two years allowed to the executor 


Vou. nm. 17 
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Decewsex, for settling the estate are given but for the convenience 


1836. 


of the estate, the rights of the legatees are settled and 


Kuicet determined at the death of the testator. Unless, there- 
Wau. fore, something else appears in the will to indicate a 


different intent, the persons answering the description at 
his death, that is to say, the children of A. B. then in 
existence, or legally considered as then in existence, are 
alone entitled to the bequest. When the enjoyment of 
the thing given is not to be immediate, but is postponed 
to a particular period, as at the death of A. B., and 
there are no special provisions in the will indicating a 
different intent, then not only those who answer the 
description at the death of testator, but those who 
come into being after his death, and before the time when 
the enjoyment is to take effect, so as to answer the 
description at any time before that assigned for the distri- 
bution, are all entitled to take. In the latter case all are 
embraced, because no inconvenience can result 
taking them in, and each one. of the family of 
supposed to have been comprehended by the testater 
within such general words. If any thus entitled to 

die before the period of distribution, and there are 20 
words in the will indicating an ulterior dispesition of their 
interests, as to the survivors they are vested interests, and 
transmitted to their representatives. This was held in the 
case of Devisme v. Mello, 1 Bro. Ch. Ca. (appendix) 537, 
with respect to the interest of one in being at the testator’s 
death, and dying before the legatee for life. On the same 
yprinciple it follows, that this transmissible character is 
impressed on the interest of one coming into being after’ 
the testator’s death, and predeceasing the legatee for life. 
But this conclusion does not rest on principle only; it 
has been sanctioned by several decisions. In Spencer v. 
Bullock, 2 Ves. Jr. 687, it was recognized as the estab- 
lished rule by the Master of the Rolls, though because, of 
peculiar provisions in the will, he held the rule not appli- 
cable to the case before him; but in Taylor v. Langford, 
3 Ves. 119, a case in point, he not only admitted the rule 
but applied it. Malmv. Barker, 3 Ves. 151. Middle- 
ton v.. Messenger, 5 Ves. 140, and Walker v. Shore, 15 
Ves. 124, are also direct authorities upon the point. 
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We are also of opinion that construing the clause in Deces#r, 
question by the law of North Carolina, the Judge could a” 
not give the instruction which was asked for by the *™™ 
defendant. From the first settlement of our state, it has Wat. 
been a rule of property in limitations of slaves to one for 
life, with remainder to another, that the remainder carries 
the increase with the slaves,and vests the property thereof 
in him to whom the remainder is limited. Whether this 

_ Pule was adopted in order to compensate the remainder- 
man for the deterioration of the parent stock by age 
whilst in the service of the temporary owner; or was 
founded oncustoms and legal notions brought into the infant 
colony by emigrants from Virginia, who were among its 
eafliest settlers—it has been held as one particularly con- 
veniént for making a future provision in slaves, always 
regatded’as far moré valuable and permanent than other 

jc berty, suited fo the exigencies of growing 
ding 10 ‘this rule, the increase of Grace, _ 
‘to, and in legal contemplation, a part of 
the property of the ulterior legatees, sub- 
jéetto the temporary interest of their mother, unless it could 
be clearly collected from the will that the testator excluded 
the increase from the gift of the parent stock. Upon this 
“will such an intention is not to be collected. It is true 
that the increase are mentioned in the bequest for life, and 
are not mentioned in the bequest of the remainder ; but the 
expression of what the law implies is but superfluous ; and 
the omission to mention with the thing given, that which 
the law annexes thereto, and considers as a part thereof; 
“furnishes no reason to reject the legal sense of the gift. 
Besides, if the testator did not dispose of the increase in this 
clause, what did he intend should become of them? The 
first legatee, his daughter, could enjoy them only her 
life; for as he expressly declares—if not given to her 
children, then upon her death, they must fall into the 
residue, but this dead daughter is one of those to whom 
the residue is given. Is there not a moral certainty that 
he did not intend this? No aid is furnished in support 
of the construction set up by the defendant by a recurrence 
to the other clauses of the will. In a former clause a 


*. 
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negro girl Hannah, is given tothe testator’s daughter Obedi- 
ence for life, and after her death, to the children of Obedi- 
ence, and the word “ increase” is not used at all. In a sub- 
sequent clause, two negroes, Rose and Flora, are directed 
to remain in the possession of his executors, until his 
daughter Martha shall attain fourteen years of age, and 
then to be divided between his daughters’ Elizabeth and 
Martha; and in this clause the term “increase” is used 
both in the special and in the ulterior disposition. On a 
comparison of these clauses, it seems to us apparent, that 
sometimes the testator omits the term “ increase,” and some- 
times inserts it, when in all he intends the increase to pass. 

The other exceptions mentioned in the record, and not 
argued here, could not have. been maintained. The 
instrument offered in evidence as the will of William Hicks, 
and its probate, were'duly authenticated, according to the 
requirements of our act of 1802, (Rev. c. 623,) and therefore 
they were properly received in evidence. All the time when 
this suit was instituted, the defendant held and claimed the 
negroes sued for as his property, and therefore, no demand 
was necessary ; but if a demand had been necessary, a suffi- 
cient one was fully proved, if the jury credited the 
testimony. . The alleged estoppel was of no avail for many 
reasons. It is enough however to say, that a title inslave 
property cannot be made ‘out by a parol estoppel. If any 
fraud were practised on the defendant by the plaintiffs, or 
any of them, he must seek redress as he may be advised ; 
but such fraud transferred to him no legal title in the 


‘slaves. In the present case, however, the fact as to the 


supposed fraud was, and as we think unnecessarily, sub- 
mitted to the jury, and by their verdict they have nega- 
tived it. 

Per Curtam. Judgment affirmed. 
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JOHN A. KNIGHT et al. v. FRANCIS T. LEAK, 


A vested remainder in slaves may be sold during the life of the tenant for 
life, under a fi, fa. against the ¥ entitled to such remainder. 

Upon an execution against A. and B., if the sheriff levies upon and sells a 
certain slave, who was in the possession of A., as the absolute property 
of A., and in the billof sale describes thewlave as the property of A., the 
interest of B. in such slave, will not pass by such sale, though, in fact, A. 
had only @ limited interest in the slave, and B. was entitled to the absolute 
ey 


Dasaee for a slave named Bob, brought by the same 
persons who were plaintiffs in the preceding case of Knight 
et al. v. Wall, and tried at the same.time.. One question 
was présented in this case, arising upon. an exception to 
the charge of the Judge, by the defendant, besides those 
that were raised in that case, - 

William Hicks, by his Jast will, bequeathed a negro 
girl, Grace, to his daughter Frances, for life ; and after the 
death of ‘the said Frances, to her children. Frances, the 
legatee for life, was the wife of.Moses Knight, who, by the 
assent and delivery of the executors of Hicks, took posses- 
' sion of Grace; and Bob, the slave in»controversy, was 
born of Grace, while thus in his possession. _A judgment 
was rendered against the said Moses | Knight, and also 
Caleb Curtis and Daniel M‘Intosh, and a fi. fa. duly issued 
thereon, to the sheriff of Richmond county. At this time 
Mrs. Knight was yet alive, and the persons having a vested 
interest in remainder in the slave Bob, were her four chil- 
dren, and the representatives of two children, who were 
déad. Anna M‘Intosh, one of the plaintifis and one of 
these children, was the wife of the said Daniel M‘Intosh ; 
and Elizabeth Curtis, another plaintiff, and also one of 
these children, was the wife of the said Caleb Curtis. This 
suit, upon theeath of Mrs. Knight, was brought by all 
the living, and the representatives of the deceased chil- 
dren, and the defendant set up a title to Bob, under a.pur- 
chase from the sheriff, at a sale under the said execution, 
and exhibited as evidence of his purchase, the bill of sale 
of the sheriff. The defendant insisted that under this bill 
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Decemare, of sale, he had acquired, not only the temporary interest 


Knicut 
v. 
Leak. 


of Moses Knight, but the interests in remainder of Mrs. 
M‘Intosh and Mrs. Curtis, and therefore the present action 
could not be maintained against him. The bill of sale 
recited the execution, and that, by virtue thereof, the sheriff 
“did levy on a certain negro boy by the name of Bob, 
about fourteen years old, the preperty of Moses Knight, 
and having advertised, according to law, did expose the 
same to sale at the Court-house to the highest bidder, when 
Francis T. Leak became the highest and last bidder, at 
the sum of three hundred and thirteen dollars, twenty-five 
cents ;” and then the sheriff’s deed proceeded to declare 
that “in consideration of the said sum paid by the said 
Leak, I hereby sell and convey the said boy to the said 
Leak.” There was no other evidence given of the levy, 
but the defendant introduced testimony to show, that John 
A. Knight, one of the plaintiffs, was present at the sale, 
and advised the defendant to purchase the boy Robert, 
saying that he was a fine boy, and that the title of Moses 
Knight was good; that the said boy was then sold abso- 
lutely, and that Curtis and M‘Intosh were present at the 
sale, making no objection, but assenting thereto. His 
Honor was of opinion, and charged the jury, that nothing 
passed under this sale but the interest of Moses Knight, 
“ which alone was sold, as appeared from the sheriff’s bill 
of sale.” To this opinion and instruction the defendant 
excepted. 
Badger, for the defendant. 


Devereuz, for the plaintiffs. 


Gaston, Judge, after stating the case as above, pro- 
ceeded :—Doubts have recently been entertained and ex- 
pressed, whether a remainder in a chattel, can be sold on 
a fi. fa. These doubts arise because of the difficulty of 
making such a seizure of interests of this kind, as the law 
requires of sheriffs, in a levy of personal property, consis- 
tently with the right of possession in the present holder ; 
and because of the necessity of actually exhibiting, at the 
time of sale, the chattel which is offered, or any interest in 
which is offered by the sheriff for sale. They are rendered 
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more imposing, by a consideration of the sacrifices, almost Decxames, 
unavoidable, in a sale of the right to a future enjoyment of 

a chattel, not only perishable in its nature, but so liable to — 
be eloigned before the period of enjoyment arrives. These Lxax. 
last suggestions would, no doubt, have great weight in 
interpreting the enactments of our act of 1812, (Rev. c. 

830,) in relation to the sale, under execution, of equitable 

interests, where the words of the statute do not clearly 

embrace them. But we believe that the rule of law is, All vested 
that all vested legal interests of the debtor, which he him- 1°82! inte- 
self can legally sell, in things which are themselves liable debtoe, 
to be sold, under a fi. fa., may also be so sold. Thus see pl 
goods of a pawner, or of a lessor, in the hands of a pawnee legally sell, 
or lessee, may be sold by the sheriff, subject to the present ‘hich fe 
right of possession of the pawnee or lessee. 2 Tidd’s Prac. =. 
8th ed. 1042. Such has been the common practice in our sold under 
state, and although we are not aware of any express adju- °-" aad 
dication affirming it, we have never heard of any judicial or het 
disapprobation of it, and we are not at liberty to hold it as 

against law. How the sheriff is to cause the possessor and 
temporary owner to produce the property at the day of 

sale, is an inquiry with which we need not now embar- 

rass ourselves, as in this case the. negro was actually pre- 

sent. We also understand the law to be, that the husband, 4 husband 
jure mariti, has such a dominion over the vested legal in- ure marti, 
terest of his wife, ina chattel, real or personal, of which a dominion 
particular estate is outstanding, that he can sell such inte- °°°" sm 
rest, so as to transfer it completely to the purchaser, and interest of 
that the law can transfer it for his debts. We understand oe 
the effect of an assignment by the husband, of his wife’s real —_ 
equitable interest in a chattel, in which she has not the which» 
right of immediate enjoyment, to be different, for such Perticuler 
assignment will not prejudice her right, should he die be- onl 
fore her, and before the period allotted for such enjoyment <8: ing, tent ne 
to take effect. Hornsby v. Lee, 2 Mad. 16. Purden v. Jack- poark inte- 
son, 1 Russel, 1. Bonner v. Martin, 3 Russel, 65. It is per- {reer 
fectly established in this state, that a vested remainder ina it com- 
slave dependent on a life estate in another, is a legal inter- the ae 
est. Weare therefore of opinion, that these interests of Mrs. ®t + oF the 
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Decemser, M‘Intosh and Mrs. Curtis might have been sold under the 
1836. ; 
execution against their husbands. 
— But we agree in opinion with the Judge, that these inte- 


Lxax. rests were not sold by the sheriff. The deed of the sheriff 


law can _- Professes to transfer property, in execution of an authority 


transfer it confided to him by law, and is not to be construed with 


bag the same favour to the vendee, as the deed of an individual, 


— .. disposing of things over which he claims uncontrolled do- 
forent osto minion. Nothing can pass by the sheriff’s deed, but that 


the assign- which he has levied upon, and which was known, at the 
ment by a 


husband of time of sale, as the subject-matter thereof. Sheppard v. 


his wife's Simpson, 1 Dev. 237. Southerland v. Cox, 3 Dev. 394, 
equitable 


interest in Any relaxation of this rule would be highly mischievous, 
a chattel." in preventing fair competition, and producing ruinous 
has notthe sacrifices. If there be any case, calling for the rigorous 
= ‘™’ application of this rule, it is when reversionary intereste== 
avermant, rights to future enjoyment—are disposed of by judicial 
assignment Sales. These are not the usual subjects of such Sales. 


veejedioe Their existence, nature, limitations, are not inquired 
her right, into, unless attention be explicitly called to them. With- 


= —— out a distinct annunciation that such interests are exposed 


her,and be- to sale, every one understands that the immediate owner- 
ee kM ship, limited or absolute, is that for which a price is de- 
lotted for manded. The sheriff’s deed but authenticates the trans- 
=—_ action, and shows that the transaction was a sale of 
take property in possession. It recites the subject-matter of 


a, of the sale to be negro Bob, “ the property of Moses Knight,” 


the sheriff and this recital qualifies the subsequent part of the deed, 
i © as the annunciation at the sale, in the same words, would 


property in characterise the sale itself. It may be, that if the mistake 
an authori- had been in supposing the property to be in one defendant, 
ty confided When, in truth, it was the property of another, inasmuch 
y . A 
law, and is as there was no mistake in the thing sold, the property 
not to be might pass, notwithstanding the mistake of title. But here 
with the one thing was sold and another isclaimed. “The negro was 
same fa- |, sold as the property of him who had the negro in posses- 
ew = P sion, and this without further explanation, means the im- 


an individ. Mediate property in said negro; and the purchaser claims 
ual, dispos- what was not sold, a right of future enjoyment, if the negro 


ing of 
— should outlast his living owner. The misfortune of the 





OF “NORTH CAROLINA. 137 


defendant is, not that he did not obtain what he purchased, ——. 


the property of Moses Knight, but that, instead of Moses 
Knight being the absolute, he was only the limited owner — 
of Bob. We think that the Judge was warranted in thus = Pest. 
considering the sale, upon an examination of the bill of er 
sale, independently of all extrinsic proofs. But take the claims un. 
bill of sale, in connection with the defendant's testimony, yen 
and the truth is undeniable. “Nothing was then known Nothing 
of any reversionary interests in the negro Bob—nothing ‘oe ae. by 
but Moses Kuight’s interest was set up for sale, and that —— 
was supposed to be an absolute interest, but proved to be which he 
an interest during the life of his wife only. poor gin 
The other objections relied on in this case, are overruled which m 


for the reasons set forth in the case of Knight and othersv. tee 


Pee Curiam. 


“JOHN A. KNIGHT, et al. ». WALTER LEAK, et al. 


Per Cortam.—This cause presents no excéptions in 
addition to those which have been considered and over- 
ruled in the suit brought by the same plaintiffs against 
Stephen Wall. The judgment must therefore be affirmed. 

Badger, for the defendants. 


Devereux, for the plaintiffs. 





IN THE SUPREME COURT 


Den. ex dem. CHARLES W. SKINNER »v. AUGUSTUS MOORE. 


A judgment rendered on an original attachment cannot be avoided or 
reversed, or treated as a nullity by a mere stranger, for error or irregu- 
larity in the proceedings, upon which the judgment was rendered. 

Under the 65th section of the act of 1777 (Rev. c. 115,) the county in which 
an attachment should issue, returnable to the County Court, is the county 
from which the debtor has removed, or is removing himself privately ; 
and if it be issued, and returned to the County Court of any other county 
where the debtor may have property, it may be abated by plea for want 
of jurisdiction as to the person; but if no'such plea be put in, and the 
creditor obtains a judgment for his debt, the same being within the 
jurisdiction of the County Courts, such judgment will be valid and concla- 
sive. 

By our attachment law, a judgment obtained upon a proceeding in an original 
attachment, is placed upon the same footing with a judgment rendered in. 
a Court of Record, according to the course of the common law. It cannot 
be collaterally impeached by evidence or by plea, except by a plea 
denying the existence of the record, and is conclusive until it be set 
pside by the same court, or reversed upon a writ of error or on appeal by a 
superior tribunal. 

Where it appears from the record that the property attached is not the pro- 

+  perty of the debtor, the judgment thereon is absolutely null and void; for 
an appearance, or a service of process on the person or property of the 
defendant, is essential to the validity of every judgment; bat the fact that . 
the property attached was not that of the defendant, cannot be shown by 
evidence dehors the record ; and the interlocutory judgment condemning 
the property attached as the property of the defendant, is as much con- 
clusive as any other judgment, until it be set aside or reversed. 

An irregularity or defect in the affidavit upon which an attachment issued, 
if error at all, will not render the judgment void. 

A judgment for a larger sum than that sworn to in the affidavit, is erroneous 
for the excess only. 

A plaintiff in attachment who obtains a judgment, sues out execution there- 
on, and becomes the purchaser at the sheriff ’s sale, will mot be affected by 
any irregularity in the suing out of the attachment, or any other proceeding 
prior to the jadgment. The judgment is the act of the court, and is a 
sufficient authority for what is regularly, that is, according to the course 
of the court, done under it. 

« 


Tus was an‘action of gxecrmenT brought to recover the 
possession of a house and lot, in the town of Edenton, tried 
at Chowan, on the last Spring Circuit, before his Honor 


Judge Dicx. 
The lessor of the plaintiff, after showing that the pre- 
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mises described in his declaration, and then in the a 

occupation of the defendant, had formerly belonged to one 

James R. Creecy, produced in evidence the copy of the **™*** 

record of a judgment, obtained against the said Creecy in Moone. 

the County Court of Perquimons county, in favour of 

himself. He then showed an execution issued on the 

said judgment, a sale by the sheriff, and a deed from the 

sheriff to himself as the purehaser. 

From the record of the judgment it appeared that it was 

founded on an original attachment, issued by a justice 

of the peace of Perquimons county, on an affidavit of the 
plaintiff, stating « that James R. Creecy is justly indebted 

to him in the sum of two thousand two hundred and forty- 

eight dollars sixty cents, due by promissory note; that 

the said James R. Creecy hath so removed himself out 

of the county or so absconds or conceals himself, that 

the ordinary process of the law cannot be'served on hyn.” 

The attachment itself recited the oath as having been 

made “ that the said James R. Creecy hath removed out 

of your county, or so absconds or conceals himself, that,” 

&c. The sheriff returned the attachment with an 

endorsement that he had levied it “ upon two hundred and 

twelve dollars with i thereon from August 1827, 

in the hands of Josiah C. Skinner, due by a bond or note 

from said Josiah C. Skinner, toJames R. Creecy, the defen- 

dant in this attachment, and I have summoned Josiah C. 

Skinner as garnishee, agreeable to act of assembly.” 

Upon the return of the attachment to the County Court, 

the garnishee appeared and filed the following garnish- 

ment, to wit: “Josiah C. Skinner garnisheed. at the 

instance of Charles W. Skinner, against James R°Creecy, 

admits that he is indebted to James R. Creecy in the sum 

of two hundred and twelve dollars due by bond or pro- 

missory note bearing date the ‘day of . 1827, 

due six montfis after date, and that the same has not been 

paid by him. This affiant denies that he has any other 

effects of the said James R. Creecy in his hands. He ° 

further denies that he knows of any one who has now, or 

at the time of suing out the plaintiff’s attachment, had 

any of the effects of the said James R. Creecy. This 





140 


IN THE SUPREME COURT 


Drcemsra, affiant further states that the aforesaid bond or promissory 


SKINNER 


note is payable to James J. Tredwell, and has been. paid 
over to James R. Creecy, but whether assigned or 
endorsed by the payee or obligee this afliant knows not. 
This affiant states that he mentioned the payment of the 
said note to James R. Creecy, about two days before 
Creecy left Edenton, and said Creecy had the said note 
or bond then in his possession, and promised this affiant 
that he would surrender up the said note or bond, to 
Charles W. Skinner, for the benefit of this affiant, but 
where the note or bond now is, or what the said Creecy 
afterwards did with the said bond or note, this affant is 
ignorant.” The evidence of the plaintiff’s claim was a 
promissory note in these words, to wit -— 


“ Edenton 26th March, 1829. 
“On the first day of July next, I promise to pay Chas. 
W. Skinner, Esq. or order, two thousand four hundred 
and ninety-eight and sixty cents, in full, for his crop 
offcotton, with interest from the date hereof. 
(Signed) “ J. R. Cregcy. 
“ Jo. C. Skinner’s note to be deducted.” 


At the return termof the attachment, judgment by default 
was rendered against Creecy, and’ an order made for 
publication in the Elizabeth City Star,or Edenton Gazette 
for two months, and the cause was then continued. At 
the succeeding term, it appearing that publication had 
been made according to law, the court condemned the 
property attached for the payment of the plaintiff’s debt 
and rendered a judgment final against Creecy for the sum 
of two thousandsfour hundred and ninety-eight dollars, 
and also one against the garnishee, J. C. Skinner, for two 
hundred and twelve dollars with interest from August, 
1827. And on the judgment against Creecy the execu- 
tion issued on which the house and lot in®question:was 
sold, when. the plaintiff became the purchaser e 


stated. ae 

In the course of the trial it appeared that James R. 
Creecy, at the time of his leaving the state, was not an 
inhabitant of Perquimons county, but was then, and had 





OF NORTH CAROLINA. 


141 


been for many years before, a resident of the town of Drcemsrn, 


Edenton, in the county of Chowan. It also appeared 


1836. 


from the return made by the sheriff of Chowan, to the first 5*!**=" 


execution which came to his hands on the aforesaid judg- 
ment against Creecy, that the house and lot in dispute had 
been conveyed by the said Creecy by a deed in trust for 
certain purposes. 

For the defendant it was contended, that the proceed- 
ings on the original attachment, in the neme of the lessor 
of the plaintiff, against Creecy, were irregular and void, 
and that the lessor of the plaintiff derived no title under 
his purchase and deed from the sheriff. 

Ist. Because the affidavit on which the attachment issued 
was too indefinite, inasmuch as it did not show whether 
Creecy had removed from the county, or whether he had 
absconded or concealed himself; and further that the 
affidavit stated that Creecy had removed himself out of 
the county, and to give the court jurisdiction, it should 
have stated that he had removed himself from the county. 

2nd. That inasmuch as the judgment was for more 
than the amount sworn to in the atari it was therefore 
irregular and void. 

' 8rd. That the judgment was attain and void, 
because judgment by default was rendered up, at the 
same term to which the attachment was returnable. 


4th. That it appeared by the record that the note of 


Josiah C. Skinner, was entered as a credit on the note of 
Creecy to the plaintiff, and that it was therefore the pro- 
perty of the plaintiff, Charles W. Skinner, at the time the 
attachment issued, and consequently could not be attached 
as the propettyof Creecy, and made the foundation of 
proceedings against him; and that as no other property 
was attached, the court had no jurisdiction. 

5th. That the judgment in Perquimons County Court 
did mot authorise the levying a fiert facias on property not 

| in Chowan county. 

That as the property Jevied on by the sheriff under 
the first execution, was covered by a deed in trust as 
appeared by the return of the sheriff, it was incumbent on 
the lessor of the plaintiff, to show that the trust had been 


v. 
Moore. 
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Decemser, satisfied or otherwise discharged, at the time the sheriff 


SKINNER 


Moore. 


levied his execution under which the sale was made. 

7th. That asit appeared in evidence that James R. Creecy 
was a resident citizen of Chowan county, at the time he 
left the state, and had been so resident for several years, 
no attachment could issue against him or his property in 
Perquimons county, and that such attachment could not 
be made returnable to the County Court of Perquimons. 

His Honor held, “ that as Charles W. Skinner was the 
plaintiff in the attachment, and also the purchaser at the 
sheriff ’s sale, he was affected with notice of any irregu- 
larity in suing out the attachment, or any of the subsequent 
proceedings thereon. That that court had a right to look 
into the proceedings on the attachment to see if they had 
been according to law, when the plaintiff in the attach- 
ment and the purchaser at the sheriff's sale, were one and 
the same person.” His Honor was of opinion also “ that 
as Creecy was not an inhabitant of Perquimons county 
at the time he absconded, and for several years before, 
but had been a citizen of Chowan county for several years, 
and up to the time he absconded, it was irregular for the 
plaintiff to sue out his attachment in Perquimons county, 
returnable to Perquimons County Court, although Charles 
W. Skinner, the plaintiff, and Josiah C. Skinner, the 
garnishee, resided in the county of Perquimons at the 
time the attachment was sued out, and at the time J. C, 
Skinner was summoned as a garnishee; that the County 
Court of Perquimons had no jurisdiction of the case under 
all the circumstances; and the judgment on the attach- 
ment was therefore void.” “For this and other defects 
appearing on the record, his Honor ordered‘a nonsuit to 
be entered ;” and the lessor of the plaintiff appealed. 


Badger, for the lessor of the plaintiff. 
Iredell and Devereuz, for the defendant. 


Rurrw, Chief Justice—The particular ground on 
which his Honor held the judgment in the suit by attach- 
ment to be void, and that the lessor of the plaintiff derived 
no title by his purchase at the execution sale, is, that 
Creecy, as shown by evidence, had not lived in Perqui- 
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mons, but was a resident of Chowan for several years oe 
before and up to the time at which he absconded; and 
that the plaintiff in that suit stands affected by every ~ 
irregularity in the process, and the subsequent proceed- 
ings thereon. The record, however, states other excep- 
tions taken by the defendant to the validity of that judg- 
ment, and his counsel here have relied on several of them, 

and urged as a general proposition, that attachments are 

not known to the common Jaw, and are in derogation of 
the common right of every person who is to be affected by 
judicial proceedings, to have personal notice, and the 
opportunity of making a full defence; and therefore, that 

a proceeding by attachment is not valid to any purpose, 
unless the* directions of the statutes be in all respects 
observed. 

The court is not insensible to the injustice that may be 
done, aad, we believe, is frequently done here and in 
other states, and especially to non-residents, in suits com- 
menced by this process; by which the seizure of a trifling 
article founds a case for the recovery of a large demand ; 
bat we think, that we are now obliged to hold, that such 
judgments rendered in this state have the same operation 
and effect here, as those rendered by the same courts in 
other actions have. 

The whole argument on the part of the defendant has 
been met in limine by an objection from the other side, 
that if the judgment be void, it can be avvided only by 
the defendant therein; and that it cannot be deemed so 
entirely null, that the present defendant, without showing 
any connexion between him and Creecy, can allege it. 
This position is not without force, nor entirely destitute of 
authority. If Creecy, knowing the debt to be just, sub- 
mits to the sale of his property under it, a mere wrong- 
doer, one having no colour of right, ought not to gain the 
possession, and defy the purchaser. If it be not so abso- 
lutely nugatory, that Skinner can treat his judgment as 
null, and, saying that his original cause of action is not 
merged in it, bring a new action thereon; it would seem 
that third persons ought not to set the judgment at nought. 
We know that in England the slightest steps are fatal to 
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— outlawries, and they are reversed upon objections in 
which there is neither sense nor reason, as Mr. Justice 
— Buuuer said in Rex v. Almon, 5 Term Rep. 20%. In- 
Moore. deed, those on mesne civil process are set aside of course 
upon the party’s appearing and putting in bail, as in our 
attachments—both being designed to compel an appear- 
ance. Yet in Symonds v. Parminter, 1 W. Bik. 20, 
where process was sued against two on a joint contract, 
and one of them was prosecuted to outlawry, and the 
plaintiff declared against the other alone, the latter was 
not allowed to plead the illegality of the outlawry, and 
insist thereon that the plaintiff could not come against him 
alone: for, said Ler, Chief Justice, it is not void, but 
voidable at the instance of the party himself, and a stran- 
ger shall not demand of the court to pronounce the oat- 

lawry null. 

But, as upon another trial the defendant might show 
some interest in himself, and in that event this point would 
not be decisive of the rights of the parties, the court bee 
considered the others made in the argument. od 

The general rule has not been questioned by the 
defendant’s counsel, that the judgment of a court having 
jurisdiction of the subject-matter, and proceeding, accord- 
ing to the course of the common law, by declaration, plea, 
issue, trial by jury and judgment of record, cannot be 
collaterally impeached, but until it be set aside by the 
same court, or reversed in a superior tribunal, is conclu- 
sive. Such is, unquestionably, the general rule of law. 
The reason is, that the judgment itself is evidence of the 
right determined in it, or debt recovered ; and is evidence 
so high, that the denial of the right can only be made in 
the furm of a plea denying the existence of the record 

The prin- alleged. The principle applies to all courts to which a 
ciple wat writ of error runs from a higher court, or from which an 
appeal lies to a higher coust, which itself proceeds 
according to the common‘law; because these are adequate 

— remedies for any error. As to inferior tribunals, or those 
a or having a special and peculiar jurisdiction, it is otherwise. 
cpl ce to |e heir improper acts may in some instances, be restrained 
to in their progress, by prohibitory writs from the court of 
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general superintending powers; or in others, may be ——. 
corrected by having their proceedings brought up by aa 
certiorari and quashed ; and, in yet others, may be ques- _». 
tioned by plea. But we are not aware of any instance in Moons. 
which the subject-matter is within the jurisdiction, and a no 
cause is once constituted in a court of record, that the engi 
judgment is not conclusive between the parties, or any higher 
court, or 


other plea is admissible, except nul tiel record; and that (rr  , 
without regard to the process by which the action was an appeal 


commenced. higher: 
The judgment here is for a certain sum of money; and court, 
to raise the same the premises in dispute were sold under fone sn” 
_ execution. Had the court power to pronounce such a anaes to 
judgment in “‘atly case; and had it jurisdiction of the of the com- 
cause of action in this case? It is insisted, that the mov: 
County Court of Perquimons had not jurisdiction, because these are 
Creecy had not resided there, and the authority to a justice “date 
of the peace to issue an attachment is réstricted to one ‘or any 
against the estate of a person absconding from his own ogre a 
county. By the 25th and 27th sections of the act of 1777, tribunals, 
(Rev. c. 115,) provision is made relative to attachments = oe . 
in the Superior Courts. Any justice of the peace is autho- pr dis 
rized to issue them, as well as a judge of the Superior jurisdic 
Court, returnable to thé court where the suit is cognizable ; pr sat al 
which must mean such of the courts as would, according Their im- 
to other parts of the act, have jurisdiction over the persons, PvP), ““"* 
if the process had been personally served—in which last some in- 
case, the defendant has a plea in abatement, if neither he sauaner 
nor the plaintiff live in the district. The 65th section is ‘* teir 
that which provides for suits by attachments to the County by prohibi- 
Court; and it authorizes every justice of the peace of the ("7 writs 
County Courts, upon complaint made for any debt or court of 
damage cognizable in the County Courts of Pleas and "cnern 
Quarter Sessions in this state, to grant an attachment tending 
against the state of any person removing out of the on 
céwhty privately, returnable to the court of such county, — ; 
observing the rules appointed for those returnable to having 
the Superior Courts. We agree in the observation of ‘helt pro 
Chief Justice Tayzor, in the State Bank vy: Hinton and am - up 
Brame, 1 Dev. Rep. 397, that there is no lawin the statute °Y <ertiers 
VoL. u. 19" 
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Decemsex, book which more imperiously demands a strict construc- 
tion, than the attachment law ; and very trivial objections 
— to the process and to the jufisdiction, as to the persons, 
Moorr. and the like, are to be listened to, if brought forward at 
quashed; the proper time. We also entertain no doubt, that the 
and in yet . in 
others, may Court of “ such county,” to which the writ is to be made 
sieand be returnable, according to the 65th section, is “ the county” 
of the justice, and “ the county” out of which the debtor 
s has removed or is removing privately; and if the case 
no law in ° : 
the statute rested at the process, and the question concerned its regu- 
book which Jarity, it would, we think, be against the plaintiff; but it 
more de- P 
mandsa does not. The question now concerns the effect of the 


strict com judgment for the debt—that “debt being cognizable in 


struction, 


than the the County Courts of this state.” As we conceive, the 


achme" jurisdiction of suits by attachment is not specially dele- 


7 trivial gated to a particular court in a particular case, and in 
rm rama that only ; but that process is given instead of the capias 


~ = © toall courts to enable them to exercise their jurisdiction over 
diction as the subjects-matter generally which are within their jurisdie- 
ane Ps tion. The subject of this suit is a debt, and is within the ju- 
the like,  risdiction of the County Courts. By the acts of 1777, (Rev. 
ted c. 115, s. 56); and 1785, (Rev. c. 233,) the County Courts 
if brought are made courts of record, with general jurisdiction to 
— try and determine actions of debt and all causes. what- 
sover at the common law, with certain specified excep- 
tions. The jurisdiction is not limited to causes of action, 
arising in the county. But they cannot issue original 
process, running out of their own county, though sub- 
poenas and final process from them may run into any part 
of the state. The restriction upon their process seems 
necessarily to limit their jurisdiction to cases in which the 
original process is served in their county ; but that seems 
to be the only restriction upon their jurisdiction. As to 
the subject-matter, it is as extensive as it can be. When, 
therefore, the person or the thing, which it is necessary to 
have before the court in order to constitute a cause in 
court, is found and taken within the county, the cause is 
then constituted ; and if the matter be within the cogni- 
zance of the-eourt, the judgment rendered thereon is 
entitled to,the,faith and credit of record evidence. Its 
efficacy cannot be impugned by the allegation that 
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another court had concurrent jurisdiction of the subject- oe 
matter, and that the defendant had a right to have the = 
cause tried in such other court. That is not an objection 
of the total want of jurisdiction; which every court must 
take notice of, because that renders any adjudication null ; 
but it is an objection to the exercise of the jurisdiction 
between the particular parties, upon the ground of a pro- 
vision in the law for their convenience, and is therefore to 
be brought to the notice of the court by putting the fact » 
on the record by plea. The distitiction is between the 
entire want of jurisdiction, which no consent of the parties 
can confer, and a general jurisdiction, except in particular 
cases, or between particular persons, in which the excep- 
tion must appear upon objection made. A familiar 
example is furnished in the clauses of the act of 1777, 
which prescribe in what Superior Court suits shall be 
brought; but if brought otherwise, advantage can only be 
taken by plea in abatement. So, in the case before us— 
al] County Courts have, by one general provision, jurisdic- 
tion of debts at common law. That is not cut down toa 
special jurisdiction by another particular provision giving 
jarisdiction of debts in a certain case to a particular court ; 
for in each court the trial is in the same mode, the right 
determined upon the same rule as to the law, and as to the 
nature and extent of the proof. Such a provision is there- 
fore merely for the ease of the party; and consequently 
must be availed of either in the progress of the cause, or 
perhaps, in some cases, by way of reversal, and not by 

/ averment of the excess of jurisdiction. In the particular I¢ the at 
case before us, although the affidavit does not, the attach- ‘schment 
ment itself purports to state that Creecy had absconded the Otter 


from Perquimons county; and it would be exceedingly '* >. 
difficult to find a ground upon which the record can be from the 
contradicted as to that fact by evidence in pais, But the ae | y 
other isa sufficient answer, namely, that the cause of issues, it 
action was within the jurisdiction of the court, and there jit cannot be 
was no objection from the nt. . — 
It is said, however, that in this respect attachments thet het by 
differ from other suits; because the defendant is not _— 


served with process, and may not appear, and when he 


* By 
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-—<—“? does not appear, cannot be considered as waiving any 
thing. The argument.may: be properly urged for reversing 
SKINNER 4 judgment in attachment:for errors the party is deemed 
Moore. to have waived by appearing, and pleading in bar, or to be 
cured by having a verdict found against him. It is also 
forcible against the policy of giving efficacy to an adjudi- 
cation rendered in the party’s absence, and without 
notice; or at all events, beyond the condemnation of the 
thing attached. ~“Bhe mischief is in giving full effect to 
such a judgment, how regular soever may have been the 
observance of the rules for prosecuting the suit; rather 
than in allowing it when some of those rules, as to. the 
manner of proceeding, may have been overlooked. . But if 
the legislature thinks it proper to enact that such a judg- 
‘ment shall have the operation of judgments in actions 
commenced by original process personally served, the 
statute is to be quarreled with, but not the court for giving 
\credence to the record. Such, we think, is our statute 
law. The judgment is not in rem, but personal. The act 
goes on the idea that seizing property and advertisement — 
would give notice, and therefore they are made to consti- 
tute notice. Consequently, if the party will not or does 
not appear, it is treated as his default; and judgment is 
entered against him personally. 

By the 23d section of the court law, judicial attach- 
ments in the Superior Courts are given; and it is pro- 
vided that the goods. attached, unless replevied, shall 
remain in the custody of the sheriff until final judgment, 
and then be disposed of in the same manner as goods 
taken in execution on a writ of fiert facias; and that if 
the judgment be not satisfied by she sale of the goods 
attached, the plaintiff may have execution for the residue. 
The 25th section gives original attachments in the same 
courts, and the same proceedings are directed to be had 
thereon as on judicial attachments. Among the rules 
prescribed for the County Courts by the 73d section, the 
declaration is to be served.onthe defendant or his attor- 
ney five days before court, apd filed on the first day of the 
term, or at the-calling of the cause, The service of it is 
dispensed with in, the 71st section in judicial attachments, 
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thereby given in the County Courts “to enforce appear- 
ance,” and it is provided, that if the sheriff shall return the 
writ executed, the plaintiff shall file his declaration accord- 
ing tothe rulesof the court,and proceed as in other cases. By 
the 65th section original attachments are likewise given 
in the County Courts for any debt, or damage cognizable 
therein, and the like judgment, remedy, relief and proceed- 
ings shall be had thereupon, as in like cases are.grantable 
in the Superior Court. This languages explicit, that he 
who sues by attachment is to declare for his debt as at 
common law, and to recover a judgment, not against the 
thing, but against the defendant, also as at common law. 

Accordingly, it has been held, that the plaintiff is not 
restricted to @ judgment of condemnation and a venditioni 
exponas, but may issue a fiert facias against the estate 
generally of the deféndant. Amyett v. Backhouse, 3 
Murp. Rep. 63. English v. Reynolds, N.C. Term Rep. 
92, was an action of debt for a balance due on such a 
judgment after a sale of the property attached, and the 
question was made, whether the record was evidence, and 
if so, whether it was prima facie or Conclusive ; and the 
court held it to be conclusive; in other words, that nul 
tiel record was the only plea. In the cases, yet nearer to the 
passing of the act, of Haughton v. Allen, Conf. Rep. 157; 
and Bickerstaff v. Dellinger, Ibid. 299, it waslaid down, 
that our attachments were not like those foundéd on the 
local custom of London, but were governed by.our own 
statutes as general laws, and that the judgments in them 
were to be reviewed by writ of error, ‘as the judgments of 
courts proceeding according to the course of the common 
law. More recently,in Swaim v. Fentress, 4 Dev. Rep. 
601, upon a certiorari the Superior Court had superseded 
the judgment of the County Court in an attachment as 
being void for certain errors and irregularities; but this 
court reversed the decision, upon the ground, amongst 
others, that the record could only be brought up to be 
examined upon the matter@fdaw by writ of error, and 
that it could not be qu We then thought that we 
were obliged to look at the judgment, as of a court of 
record, proceeding according to the common 


ww. 


1836. 
SKINNER 


Moore. 
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Drceusex, law. In fine, to impeach it, by plea or evidence, when 


1836. 


the defendant has eit  dppeared, or when the cause has 


Seinen been constituted in ty plated in the act, by 
Moone. a seizure of property , instead of a capias or 


personal summons, could be allowed only upon the ground, 
that the legislature have not the power of dispensing with 
the personal service of process, and that the act is uncon- 
stitutional ; a position not taken ct the bar, and in view 
of the statute books of the American states, it cannot be 
supposed that it will be taken. 

It has been further insisted, that the judgment is a nul- 
lity, because the attachment was not served on the property 
of Creecy. If such be the fact, and it can be seen on the 
record, the Court has no hesitation in expressing an assent 
to the conclusion. It is of the substance of the justice due 
toa defendant, that he should have notice of the action. 
So much is held out to him in this statute. But a dis+ 
tringas cannot give the notice, unless a distress be made; 
and therefore it is essential, in whatever court the suit be —— 
brought, whether it be one of universal, as well as one of — | 
the most limited jurisdiction; for the question is not, — 
whether there be a judge, but whether there are allegations 
between these parties, on which there can be an adjudica- 
tion. A record is not evidence, except of its own existence, 
between any persons but those who are parties to the 
proceeding stated in it, or their privies. If the proceeding 
be not in rem, and there be no parties, there can be no 
adjudication; and it can appear that persons were made 
parties, only when the record states their appearance in 
court, or the official service of the process of the court. 
This seems to be a first principle, not needing the support 
of an authority, but it is stated in Pearson v. Nesbit, 1 
Dev. 315; Armstrong v. Harshaw, Ibid. 187, and White v. 
Albertson, 3 Dev. Rep. 341. As applied to attachments, it 
renders indispensable a distress of the debtor’s property, 
in order to constitute the cause in court; and unless that 
appear of record, the proceeding is ex parte, and not bind- 
ing on the debtor. In Amyett v. Backhouse, it is said, that 
the only effeet of issuing the attachment, and having it 
levied, is to give the court jurisdiction, whereby judgment 
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may be obtained. There is, an inaccuracy in Deceaseays 
the use of the term jurisdicties, fomethe defect is, that the 
court has no person ule before it. But the inaccu- 5°*"™* 
racy is no wise material to inquiry. In Haugh- Moor. 
ton v. Allen, it was held that-a garnishee was entitled toa 
writ of error on the judgment against him, although the 
effect might be to reverse, or reduce to a nullity the judg- 
ment against the defendant in the attachment; and it was 
further held, that such would be the consequence, if the 
attachment was served only in the hands of the garnishee. 
The two judgments were Considered as so connected, that 
one could not exist without the other; for unless the plain- 
tiff find property i in the hands of the garnishee, he cannot 
have judgment against the defendant ; and if the judgment 
against the garnishee be reversed, there is nothing then to 
support the principal judgment, which must fall of course, 
each part being essentially necessary to the other. In 
\- Armstrong v. Harshaw, several attachments were served 
on a parcel of corn, supposed to belong to Harshaw ; and 
upon a sale of it, by order of the court, it did not produce 
enough money to satisfy the prior attachments; and there 
was nothing left, applicable to the plaintiff’s demand ; yet 
the. plaintiff proceeded afterwards in his suit, and took 
judgment, and then brought an action of debt on it in this _ 
state. It was adjudged against the plaintiff upon nui tiel 
record, upon the ground that there could be no judgment 
ee, ee sete not a party to the pro- 
ceeding. - , it is probable that the proviso to the 
thirtieth gn of the act, which forbids judicial process, 
pear course, final process, as well as that issued 
pending the suit,) to be issued, unless grounded on an ori- 
ginal attachment, or unless the leading process be executed 
on the defendant when in the state, has this point in its 
purview. It is clearly intended that there should be ser- 
vice of the writ, on the person or the property ; and there- 
fore we think the judgment null, unless the record shows 
service, either of the one ki E the other, or an appear- 
ance. 
We are, however, farther of opinion; that evidence 
dehors the record, is inadmissible to ish, as a fact, 
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*Drcrmsen, that the estate attached was not the property of the defen- 


SKINNER 
v. 
Moore. 


dant. Such evidence i nt to the only issue that 
can be joined in an ‘the judgment, namely, nul 
tiel record. If add the jury, it would contradiet 


the record, when that shows that the court had found and 
condemned the thing, as the property of the defendant; 
which interlocutory judgment is as much between the 
parties, and as conclusive, while it stands, as that finally 
rendered for the debt. The service on the property, as 
stated in the record, stands on the same ground as appear- 
ance or personal service of process, therein appearing, 
against which no averment can be made collaterally. A 
mistake of the court in either respect, is error of judgment, 
as to the fact or the law; and like other errors of a like 
kind, it must be investigated and corrected, directly, and 
not incidentally. If the record show that there was a dis+ 
tress of a particular thing, and that it was not the property 


of the defendant, or was legally applied to satisfy other 
persons, so that no part thereof could be, or was com- 


demned ,to the use of the plaintiff, or that the garnishee 
declared that he had no estate of the defendant, and ‘was 
not indebted to him, and yet the court thereupon should 
give a judgment against the defendant, it would be void, 
because there was nothing before the court on whieh it 
could act. It has been contended that such is the éase 
before us. The garnishee declared, at August Term, 1829, 
that he was indebted to Creecy in the sum of two hundred 
and twelve dollars; and at the next term, the court con- 
demned that sum to answer the plaintiff’s recovery. In 
a subsequent part of the garnishment, it is stated, that the 
debt was due by bond or_note, not payable to Creeey, but 
to another person, and it is expressly left uncertain whe- 
ther it had been endorsed to him or not, and whether or 
not it had been endorsed by him ; though it appears that 
he was the holder of the note, and claimed it, and had pro- 
mised to pass it to the plaintiff, in part of his debt. Upon 
this state of facts, several objections have been taken by 
the defendant. 

It is first said, that supposing the note to have been 
assigned to Creecy, it is a negotiable instrument, and for 
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that reason, the debt is not thegubject of attachment, and a es 
therefore Creecy was note cout. - Attachments, upon 
their face, run against “ them@utate@of the defendant ; but —— 
the twentieth section of thei@et provides, that they may be Moone. 
served in the hands of a person ) supposed to be “ indebted” 
to the defendant, and that such person shall declare on 
oath, what he or any other person, to his knowledge, is 
indebted ; and this, by the act of 1794, (Rev. c. 424,) is 
extended to debts payable at a future day ; and the court, 
upon the appearance and examination of the garnishee, is 
required to enter up judgment, and award execution 
against him, “ for all sums of money due to the defendant 
from him.” ‘These terms embrace every debt, whether Negotiable 
due by bond or otherwise ; and in practice, those due upon may bea 
negotiable securities have been attached as well as others. nah 
If the instrument was assigned before process of attach- 3°77"), 
ment sued, and the garnishee, in ignorance of it, confess — 
the debt in his garnishment, what is to be the effect a8 tachment. 
between the garnishee and the assignee, has not, we 
believe, been as yet decided ; nor, in case the assignee’s 
rigltt isto be preferred, whether the garnishee and the 
defendant, or either of them, may not, by some legal pro- 
ceeding, and what, put the fact of the previous assignment 
on the record, so as to protect the garnishee froma double 
payment, and reverse the judgment against the defendant, 
by.reason that none of his effects, were, in truth, distrained. 
We give no opinion upon those questions, because they do 
net concerm:the present case. Here no assignment by 
Creecy appears in the record; and if the note had been 
endorsed to him, the debt, legally as well as equitably, 
belonged to him, and was therefore the subject of attach- 
ments" 

It-# next said, that no endorsement to Creecy appears, 
and therefore he could have no legal interest, which alone 
is liable to dttachment. It might, perhaps, be a sufficient 
answer to this, to say, that every thing consistent with the 
express declarations in otherpaitts of the garnishment, is 
to be presumed, to support thejudgment,on the distinct 
acknowledgment in the beginning of it, from the 
garnishee to Creecy; and therefore, alth ie note may 

Vou. 1. 20 ‘ 
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Deceaser, not have been endorsed, that the garnishee had expressly — 


1836. 


promised Creecy to pay as the holder and equitable 
SKINNER owner of the eci as it appears, that the note, 
Moore. and the payment of it, had been the subject of arrange- 


ment between them. But a clear answer to it, as an objec- 
tion in this cause, consists, as we suppose, in the judgment 
of condemnation in the record; which operates like other 
judgments, until it shall be reversed at the instance of 
Creecy, or the garnishee- 

The same is likewise true of the other objection, that 
the debt attached was entered as a credit on the note 
sued on. It has this memorandum at the foot of it, “ Jo. 
C. Skinner’s note to be deducted;” and the garnishee 
deposed that Creecy promised him that he would pass his 
note to the plaintiff. The court nevertheless condemned 
the debt as the property of Creecy; and that jadgment 
remains in full force—which compels us to regard it in like 
manner. We may, however, observe upon this part of 
the case, that nothing appears that induces.us to think —— 
the judgment erroneous. The memorandum does bd 
identify the debt, and is not in the nature of sate: 
entry of payment which would have specified the sam. 
It is rather evidence of an executory agreement or u 
standing, that the creditor should or would take J. C. 8s. 
note in part payment. 

Having thus disposed of the principal objections, it 
seems scarcely necessary to go through the others parti- 
cularly. The third, fifth, and sixth exceptions were given 
up, as not amounting to error or irregularity; The 
defects in the affidavit could at most, be error only ; and 
perhaps not that, since the total want of the affidavit is mat- 
ter of abatement by the 26th section of the act. That the 
judgment is for a larger sum than the debt sworn to, and 
metitioned in the attachment, is error for the excess only. 
Dowd +, Seawell,3 Dev. Rep. 185. 

But it has been further contended, and of that opinion 
was his Honor, that, although a stranger purchasing at 
the sale might not be, yet the plaintiff in attachment is 
affected by any irregularity in suing out the writ, or in 
any of the subsequent proceedings; and that the court 





OF NORTH CAROLINA. 155 


may look into them to see if they have been according to Deeem 
law. We think this is @ gisapplication of a doctrine — 
which is sound in itself, whe: y understood. It is ““""™ 
true that the party is responsible for suing out irregular Moore. 
process, whether mesne or final; that being the act of the 
party himself. If a plaintiff sue out a capias ad respon- 
dendum not returnable to the next succeeding term, it is 
irregular and void, because the defendant may thereupon be 
imprisoned along time before he can make his defence. In 
such a cast, trespass will lie. Parsons v. Loyd, 3 Wils. 
341. But it does not follow that a jadgment for the demand 
claimed in the writ is also void, and that the plaintiff could 
not purchase at a sale made by the sheriff under it. The 
contrary is the law. The judgment is the act of the court 
and not of the party; and is a sufficient authority for 
what is regalarly—that is, according to the course of the 
court—done under it. It may be, that here Creecy was 
entitled to his action against the plaintiff, and also against 
the justice of the peace, for issuing the writ and attaching 
= ina county in which he had never lived, 
for the same reason, the judgment of the court 

is erroneous. Yet it cannot be deemed void, unless every 
erroneous judgment is to be thus treated. So tooy the 
plaintiff is liable to the action of the defendant for suing 
out an execution not warranted by the judgment; as a 
ca. $a. om a judgment against an executor de bonis testato- 
ris. Baker v. Braham, 3 Wils. 368; Or a fi. fa. for a 
larger sam than that for which the judgment was rendered. , | 
Coltraine v. M'Cain, 3 Dev. Rep. 308. And if execution arjutge 
issue after a year and a day, the plaintiff cannot acquire not justify 
a title, though a stranger may, and’ the sheriff be justified. the plaintiff 
Oxley v. Mizle, 3 Murph. 250. Weaver v. Oryer, ¥ Dev. the im eg 

Rep. 337. But here is no irregularity im the execution. des cr 
jog judgment warranted it, if the judgment itself was hy —" 
not void. Now, it is likewise true that an ‘irregular °° - 
judgment does not justify the plaintiff in any of the acts does the 
done under it, provided it be set aside, although it does ° — a 
the officer; and a Pee eo title even if it be soto oped 
set aside. Turner v. Felgate, 1 Ley Barker v. rm. 
Norwood, 3 Wits. 376. It is the the party, aside. It 
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oe when set aside as if it had never been. Phillips v. Biron, | 
— 1 Str. 509. Bender v.-Askew, 3 Dev. Rep. 149. But it 


— “=® remains to be ascertained, what is an irregular judgment, 


Moore. jin the sense we are speaking of. It is not irregular, 


oo ® because it is erroneous. Error does not constitute irregu- 


party when larity; nor does it necessarily enter into Nt : an irregular, 
set aside, as 
fithad judgment, is one entered contrary to the course, the 


never been. practice of the court; as out of term time; by default, 
>... before the proper period of the term ; or without service of 
irregular, the process; upon a forged or extorted warrant of attorney} 


because it 


is errone. OF the like. If it appear upon the record entirely free 
y mide from error, yet the court by which it purports to have 
coastitute been pronounced, may set it aside for the irregularity ; 
pee aoa but no other court can, unless in an appellate capacity. 
it necessa- Bender v. Askew, Reed v. Kelly, 1 Dev. Rep. 313, and 
+ hey the cases there cited. This doctrine has therefore no 
irregular application to this case, unless judgments in attachments 
* — are of a different nature, or stand upon a different ground — .% 


—_ hae from those in other suits. We have already shown, that — 
pos ay the When the suit is well constituted by distraining 

— or summoning a garnishee, the judgment is, in our law, 

as out of precisely the same as if the progess had been personally 
term ume, served. It may be reversed for errors which would not 
appear have been sufficient ifthe party had appeared, or perhaps, 
pad wel if the process had been served onthe person. But as the 


aay On judgment is the same in each case, that in attachment, 
yet the | until it be reversed, has the same operation the other has. 
ry It can be questioned at law only by writ of error; and 
purports to Other relief can be had only by invoking the aid OF that 
ment tribunal in which unjust judgments obtained by surprise 
may set it and without the opportunity of defence at law are relieved 
the irregu. *gainst. 

larity; but The judgment of the Superior Court must be reversed, 


an and the parties go to trial before another jury. 
unless in an 
capacity. | Per Curiam. Judgment reversed. 
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JOHN SIKES, et ab r. ‘LEMOEL BASNIGHT. 


ie as heand hy the 


estoppel. 

He who claims title to land by estoppel, is, as to those estopped, in the con- 
structive possession of the land; and in an action of trespass, no one who 
is bound by the estoppel can prove a superior title in a stranger, unless 

be satisfied that such trespasser at the time he entered, did not 
claim under the deed by which he is estopped ; in which case, the 
evidence would be admissible to show that he was accountable in damages 
to the stranger who had the better title, and not to the plaintiff. 

The case of Phelps v. Blount, 2 Dev. Rep. 177, approved. 


Tus was an action of TRESPASS QUARE CLAUSUM FREGIT, 
to which the defendant entered the pleas of “ general 
issue ; liberum tenementum ; and statute of limitations.” 
Upon the trial at Tyrrell, on the last Spring Circuit, 
before his Honor Judge Dick, the plaintiffs deduced title 
by a regular chain of conveyances, from one Daniel Saw- 
yerto themselves ; and then exhibited a deed from the said 
Daniel Sawyer to the defendant, for the land on which 
the trespass was committed, of a younger date than the 
deed under which they Neither party appeared 
to have been in actual possession farther than by getting 
shingles on the land, which was a juniper swamp. The 
defendant then offered in evidence a grant from the state 
to one Belangee, of older date than either the deed from 
Sawyer to the plaintiffs, or that to himself; but showed 
no title out of Belangee. The plaintiffs objected to the 
introduction of this grant ; alleging that the defendant was 
estopped to deny the title of Sawyer, under whom both 
parties were claiming’; and contending that he should not, 
- in this action, be allowed to show title in another person, 
and out of them both. His Honor overruled the objec- 
tion ; and the plaintiffs submitted to a judgment of nonsuit 
and appealed. 

Heath, for the plaintiffs. 

Iredell, for the defendant. 


Dante, Judge.— Phelps v. Blount, 1 Dev. Rep. 177, was 
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a case like the one now before the court. It was an action 
of trespass quare clausum fregit. The court then decided 
that one claiming title under a party who is estopped to 
‘ deny the title of the plaintiff, is also bound by that 
estoppel. And that he who claims a title by estoppel, is, 
as to those estopped, in the constructive possession of the 
land, and may maintain trespass. Daniel Sawyer was 
estopped by his deed, to deny the right of the plaintiff. 
The plaintiff, to estop the defendan. from introducing i 
evidence the patent to Belangee, showed forth a deed 
Daniel Sawyer to the defendant, for the lands trespassed 
on, of a younger date then the one to himself. The 
plaintiff contended, that as he and the defendant both 
claimed the lands under Sawyer, the defendant could not 
in law be permitted to introduce evidence of a title in @ 
third person. The judge overruled the objection, and ° 
permitted the defendant to give in evidence the patent to _ 
Belangee, which was older than the deed from Sawyer to 
the plaintiff. The defendant did not pretend to deduce 


any title from Belangee to himself. We are of opinion, ~ 


that if the trespass alleged were committed upon a claim 
of title to the lands under the deed to him from Sawyer, 
he, according to the decision above mentioned, was estopped 
to introduce in evidence the patent to Belangee. If the 
court should be satisfied of the fact, that the defendant did 
not claim title under the deed from Sawyer to him, when he 
entered as such trespasser, then the evidence would be 
admissible, to show that he was accountable in damages 
to Belangee, who had the better title, and not to the plain- 
tiff. 

The nonsuit must be set aside, and a new'trial granted. 


Par Curtam. Judgment reversed. 
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THE STATE v. WILLIAM D. TISDALE. 


Where a bill of indictment for an assault and battery was found in the 
Superior Court against a person who was subsequently, but before being 
taken to answer the charge in the Superior Court, indicted and convicted 
in the County Court for the same offence, it was Aeld, that the County 


Court had jurisdiction of the case, notwithstanding the bill found in the 
Superior Court; and that to that bill he might plead his former convic- 
tion in the County Court. 

a3 


Tue defendant was indicted in the Superior Court of 
the county of Nash, for an assault and battery, upon one 
Cullen Floyd; and at the last term of the said court, in 
September, he plead a “former conviction for the same 
offence, in the County Court of Nash, at its August Term, 
1836 ;” to which the Attorney-General, for the state, 
replied, that before the prosecution commenced in the 
County Court, to wit, at the Spring Term, 1836, of the 
Superior Court, the present bill was found against the 

t, and that the prosecution had been since regu- 
fy kept up. To this replication the defendant rejoined, 
he had no legal notice of the prosecution in the 
Superior Court, before his conviction in the County Court ; 
and to this rejoinder the Attorney-General demurred. 
His Honor Judge Srranae overruled the demurrer, ‘and 
ordered the defendant to be discharged; whereupon the 
Attorney-General appealed. 


The Attorney-General, for the state, contended,— That 
by the finding of the bill, the jurisdiction of the Superior 
Court attached to the case, and that the County Court then 
had none. By the act of 1777, (Rev. c. 115,) the County 
Court had sole jurisdiction of the offence; and by the act 
of 1807, (Rev. c. 712,) concurrent jurisdiction was given 
to the Superior Court; but the legislature could not have 
intended that two indictments for the same offence should 
be carried on at the same time. The case of The State 
v. Yarbrough, 1 Hawks, 78, decides, that where the juris- 
diction of the County Court attaches, the Superior Court — 
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— “we cannot act upon the case, except upon an appeal. See also, 
: State v. M‘Niel, 3 Hawks, 183. Hence, when the bill 
Stare was found, the jurisdiction of the Superior Court attached, 
Tispazz. and the County Court could not afterwards entertain the 

case. 
No counsel appeared for the defendant. 





Rorrim, Chief Justice.—It is not denied, on the part of 
the state, that a former conviction is generally a barto 
another indictment for the same offence. But it is said, 


that it is not a bar, unless the court which gave the judg- 


ment had jurisdiction ; and that in this case, the County 
Court had none, because it attached, upon the finding of 
the bill, in the Superior Court, and necessarily ousted that 
of the former court. . 
The find- We do not accede to that inference: the finding of a bill 


ing of a bill does not confine the state to that single bill. Another may 





+3 


confine the be preferred, and the party put to a trial on it, notwith- — 


th A " 
a bill: standing the first remains undetermined ; for auter fon 


another —_ arraign is no plea, generally. Thus it undoubte, 18, 


nb when both bills are in the same court : a second bill thes 
and the fore is not taken coram non judice so as to be a nullity; 
put to trial but the jurisdiction of the offence remains, indepe 
sitheagh that to be exercised on the first bill. Then, how is. this 
the first re- affected by the two bills being found in two courts having 
determin. concurrent jurisdiction? We think, that as respects the 
o. jurisdiction of the offence, the case is the same as if both 
prosecutions were in the same court. If, for instance, a 
bill were now to be found in the Superior Court—which 
might be, notwithstanding the former bill in that court— 
the defendant could plead to it his former conviction in the 
County Court, notwithstanding it took place hanging such 
first bill, on which no proceedings had been taken. The 
state may prefer a prosecution in any of her courts, which 
have jurisdiction, and may, in general, try the party on 
Iftwo in- which she pleases. If two indictments be found in the 
dictments ° , 
for the same court, the course is to quash one before the party is’ 
snce be PUt to plead on the other. If in different courts, neither 
found in court can be said to be ousted of its jurisdiction of the 
the same offence; though the defendant may have it in his power 


court, the 
course is to to abate the latter bill by plea, that another court has 
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cognizance of the case by a prior bill. It is like the case Decessrn, 
of a second civil action broaght, pending a former; which ws 
is not matter of abatement of the first, but is a good plea e — 
of that kind in the second. Yet if it be not pleaded in Tisparz. 
abatement, and a judgment be taken in the second suit, —> 
there can be no doubt that such judgment might be pleaded, part > is pat 
since the last continuance, in bar of the further prosecu- 4. — 
tiomof the action first brought. This is not therefore a If in differ- 
case of a total want of jurisdiction, but of a privilege to f° Sent. 
the defendant to object to being tried on a second indict- ant bag J 
ment, either in the same or another court, until the first j, neneg by 
be disposed of; and like other privileges, it may be waived. ree, ~. 
This, we think, is the principle on which alone the judg- court ay a 
ment in The State v. Yarbrough, 1 Hawks, 78, can be Fie ence, 
sustained; for the other ground, that the jurisdiction by « prior 
attaching in one court by the finding of the bill destroys >” oli 
the concurrent jurisdiction of another court, would go to pies in 
this extent, that there could not be a trial on the second *betement 
bill, although a nolle prosequi were entered on that first made to 
found in the other court ; which is against the subsequent tat onde 
of The State v. M‘Neill, 3 Hawks, 183. That the conviction 
| confined themselves in Yarbrough’s Case to a plea <n f 
in abatement of the pendency of another bill, and felt the such con- 
difficulty that would be presénted by a plea in bar of a ik 
conviction or acquittal upon one of the indictments, is plead anges 
plainly to be collected from the observation “ that while per = 
the indictment” (that is, the one fraudulently preferred,) <”¢¢ in bat 
“ is pending, and before judgment,” the defendant’s plea in bill, 
abatement to the other indictment may be obviated by 
replying the fraud. No method of getting clear of a 
judgment in either is even suggested. If there be one, it Whether 
must be of the same nature with the answer to a plea of va 
another prosecution pending. Whether that would be « a 
sufficient, it is not for us now to say, since fraud is not conviction 
alleged in these pleadings. If there can be a fraud, in a  * cou 
legal sense, in prosecuting and convicting an offender in a jurisdiction 
court on which the jurisdiction is conferred by law, as a al 
competent and fit tribunal to try and punish criminals, it can, in 
is certainly not to be presumed, without an averment of ~ sy 
Vou. 1. 21 concurrent 
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a it in the record, upon the single fact, that a bill had been 


previously found for the same matter in another court. 
Stats In the particular case before us, the defendant had no 
Tisoate. day in the Superior Court; he having neither been ar- 
oe raigned, nor even arrested on the bill in that court. Until 
a prior bill he had a day in court on that indictment, he was not 
huni te -vewatus thereby, and stood in relation thereto on the sare 


ape te footing as if he had been put without day by a nolle pro- 
ae sequi thereon; in which last case it is laid down in 


Qu. But if 4 Neill’s Case, that he would be amenable on another 


it can, it 


mustbe indictment in any court having jurisdiction of the offence. 
averzed o@ —_ We are therefore of opinion, that there is no error in the 
and is not judgment of the Superior Court. 


to be pres Per Curram. Judgment affirmed. 


from the 
mere fact 
of the fur- 
mers bill’s 
havin 

been found. 





THE STATE ». EPHRAIM. ee ma 


A jury charged in a case of capital felony, cannot be discharged before 
rendering a verdict at the discretion of the court, without the prisoner's 
consent: nor can they, in such case, be discharged, but for evident, urgent, 
overruling necessity, arising from some matter occurring durigig the 
trial, which was beyond human foresight and control; and generally such 
necessity must be set forth in the record. 

Every thing which is stated in a record as a fect, is to be taken as such, 
because the law reposes entire confidence in the integrity of the court; but 
where the record only states the cvidence, without any judgment of the 
court ascertaining the fact sought to be established by it, no other court 
can draw the inference of fact from such evidence, and act upon it as a fact. 

The case of the State v. Spier, 1 Dev. Rep. 491, recognised and sustained as 
authority. 


Tis was an application for the discharge of the prisoner, a 
slave, from confinement in the jail of Craven county. In the 
last vacation, his Honor, Gaston, was applied to for a writ 
of habeas corpus, which he issued, and, on account of the 
graveness of the question likely to arise, made returnable 
before the judges of the Supreme Court. The sheriff of 
Craven returned with the writ, as the cause of the priso- 
ner’s capture and detention, that the prisoner was 
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committed to his custody by the Superior Court for his = 


State 


county, charged with the murder of Benjamin Venters, as 
by a transcript of the record of that court annexed to the 


return as a part of it, was set forth. By the transcript it Eruram. 


appeared, that at the last term of Craven Superior Court, 
before his Honor Judge Donnetx, an indictment was 
found against the prisoner for the murder of Benjamin 
Venters, upon which the prisoner was arraigned, pleaded 
not guilty, and was thereupon put upon his trial by a jury: 
that on Sunday morning following the commencement of 
the term, the jury came into court, and declared that they 
had ‘not agreed of their verdict, and that they were not 
likely to agree, however long they were kept together. 
‘Two of the jurors then stated that they were unwell; and 
being sworn, one of them deposed, that since he had been 
impannelled, he had taken a cold which had produced a 
violent sore throat, and he believed a longer confinement 
would seriously affect his health: and the other deposed, 
that since he had been impannelled, he had been attacked 
With rheumatism, to which he was subject by exposure, 
and considered a further exposure likely to be very inju- 
ridus to his health: opon this the court proposed to 
discharge the jury, and asked the consent of the prisoner's 
master and counsel, which was refused: “ whereupon” the 
record proceeded to state, “ the court in the exercisé of its 
discretion, believing this to be a case for the discharge of 
the jury, ordered a juror to be withdrawn, and the jury 
to be discharged; and the court hoping that on a proper 
case being presented, the Supreme Court would be disposed 
to review the doctrine laid down in the case of Spier, and 
believing that upon such review, it would be found that 
the principle of that case is neither supported by the 
weight of authority, or consistent with the enlightened 
spirit of the age—ordered the prisoner to be remanded 
to the jail of the said county, to await his trial at the next 
term of the court, before another jury. 


J. H. Bryan, for the prisoner. 
The Atiorney General for the State. 


Rourrin, Chief Justice, having stated the case as above, 
. >, ' 
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proceeded :—The right of the prisoner to his discharge on 
the one hand, and the propriety of putting him on his 
deliverance before a second jury on the other hand, have 


Erunai™. been fully discussed by counsel for the prisoner, and by 


the Attorney General for the state, before myself and both 
of my brethren: and I am delegated to pronounce ‘our 
unanimous opinion, founded upon very deliberate conbid- 
eration, that the prisoner cannot be tried again, but is 
entitled to his discharge, in the same manner _as if he had 
been acquitted by the jury. 

The correctness of this opinion depends principally, if 
not entirely, upon a proper understanding of the facts, and 
the inferences from them, which are stated in the record, as 
the grounds of the order for the discharge of the jury. We 
premise, therefore, that it seems clearly to us, that the 
judge of the Superior Court did not act upon the idea of 
the state of the health of the two jurors being such as to 
destroy or impair their capacity bodily or mental, for duly 
considering the prisoner’s case, and coming to a 
satisfactory to themselves ; or of its being such as to render oe 
longer confinement on the jury, with the refresh and 
attendants allowed by law under the sanction of the court, 
likely toendanger the livesof the jurors, or probably produce 
great or lasting i injuries to their constitutions. Indeed. the 
affidavits of the jurors fall far short of presenting such a 
case, and much less are they sufficient of themselves to 
establish it without any judgment of the court given in the 
record on the affidavits as evidence. His Honor refrain- 
ing from pronouncing any such decision of his own upon 
the evidence, proceeds in his discretion, to discharge the 
jury: being of opinion that it was in law a matter of 
discretion, it is probable that he purposely withheld his 
judgment as to those facts; nay it is yet more probable, 


from the evidence set forth, that in his judgment, the jurors 


were not in fact incapable or unable to proceed in the trial, 
and for that reason he did not find those facts in the record. 

Certain it is, that the facts are not stated as having been 
found by the court, but only thé testimony of the jurors ; 
and it is stated that the order was made in the exercise of 
the discretion of the court. Discretion is evidently used 
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in contrast and contradistinction to necessity; and the 
evidence was inserted in the record, not for the purpose of 
giving legal validity to the order, but for the purpose of 
preserving a memorial of the ground of it, and to show 
that it was a discreet and not an arbitrary order. Even 
if the power to discharge a jury be discretionary in the 
court, it ought certainly to be exercised with great caution, 
and only uoder urgent circumstances, denoting at the 
least;,great inconvenience in proceeding in the trial; anda 
judge honestly assuming a responsibility, naturally desires 
that the evidence of the reasons for his act, whether 
adequate. or inadequate, should be as permanent as the 
evidence of the act itself. Our conclusion, therefore, from 
so much of the record as speaks of what was done in the 
Saperior Court, or by that court touching the discharge of 
the jury, is, that the judge ordered the discharge, and 
intended to say that he ordered it, not upon any necessity, 
but as being a thing within his discretion ; and because this 
bg proper case for the exercise of this discretion upon 
jis official responsibility. No doubt it was thus expressed 

in the record, that the question might be distinctly pre- 
sented, whether this be a discretionary power of the judge 
iding at a trial or not ; and for the purpose of saving to 

the prisoner the benefit of the-law, if his Honor should be 

mistaken as to the nature of the power. Our conclusion is 
further confirmed by the language of the judge in assign- 
ing his reasons for remanding the prisoner. He refers to 
Spier’s case, and states his wish to have the doctrine laid 
down in it reviewed; and in his hope that it will be 
reversed, it is manifest from the dissimilarity of the two 
cases, that the allusion was not to the point decided in 
The matter of Spier, 1 Dev. 491, but to the doctrine 

discussed by the judges, and the general reasons which 
led to the particular decision. In that case, the jury was not 
discharged by the court, but the term of the court expired, 
so that the jury could not give a verdict. In the present 
case the court discharged the jury, and without any such 

cause, which cannot indeed exist, since the act of 1830. 
Our understanding therefore is, that the record presents, 
and was intended to present, but the single question before 
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oe mentioned—whether a jury charged in a case of tapital 


felony, can be discharged before rendering a verdiet at 
the discretion of the court, and the priséner again put un 
his trial before another jury? We think that there is no 
such discretion; and that the jury cannot be discharged 
without the prisoner’s consent, but for evident, urgent, 
overruling necessity, arising from some matter o¢ciirring 
during the trial, which was beyond human foresight and 
control | and generally speaking, such necessity must be 
set forth in the record. 

For this principle, and for almost the words in which 
we lay it down, we are indebted to Spier’s case. ‘The 
whole scope of the reasoning of the judges, who delivered 
their Opinions upon that occasion, is decidedly and 
warmly against such a discretion, as being contrary 
to the common law, and so dangerous to the liberty and 
security of the eitizen, that the doctrine ought not to 
receive the least countenance in the courts of this 
Certain exceptions, founded upon necessity, and’ 
established by judicial decisions, are recogn 
case, and a willingness is professed to admit othebaabdedl 
ed upon a reason alike forcible and conclusive. Bat Chief 
Justice Taytor, says, “ that all the exceptions ought to be 
confined to those cases of extreme and positive necessity 
which are dispensed by the visitation of God, and which 
cannot, by any contrivance of man, be made the engines of 
obstructing that justice, which the safety of all requires 
should be done to the state, or weakening the efficacy of, 
or rendering illusive that maxim of civil liberty, of which 
the prisoner claims the benefit.” In applying the doctrine 
thus expressed, the court there refused to incorporate into 
the law, as an exception to the ancient rule, the case of 
the term expiring before the trial was had, and as far as 
appeared, could have been completed. These principles we 
are now called upon to overturn, as being unsound in them- 
selves, and condemned by those who view the subject in 
the better lights of the present day. It is, in our opinion, 
a bold and hazardous assumption in judges, to change and 
upset settled law, under the pretext that it was adopted 
in a state of society to which it was suitable, but that cir- 
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cumstances have now so varied, and the opinions of man- a 


kind so changed, that the rule has become inconvenient 
and wasuitable, and ought therefore to be altered. If the 
law were unalterable, but by judicial decisions, the argu- 
ment would be full of force. It is true, that the exigencies 
of society. have, from time to time, obtained, in some instan- 
ces, judicial modifications of ancient rules of law, but this 
has been effected by slow and almost imperceptible degrees, 
and without a recurrence, at those times, to first principles, 
until a suedession of inadvertent departures from the old 
rule, have 80. strongly established exceptions to it, that a 
court subsequently reviewing the whole ground, finds it 
more difficult and dangerous to attempt to re-establish the 
principle in its integrity, by retracing the steps of those 
who. had lost sight of it, than to receive and enforce the 
rule, with its exceptions, all as they came down to us. 
But a wilful disregard of a clear maxim of the common 
in the works of those reverend authors, to whom, 
: of that law, appeal is made for its text, and 
*, through the recorded decisions of our prede- 

cessors, as its professors and ministers, is almost, if not 
as indefensible, as the like disregard of the i injune- 
ti a statute. The legislature may pass an unwise 
law, one i in conflict with the usages of the country, and 
ingompatible with its enlarged and varied interests; ‘it is 
still the law; and a judge cannot abrogate it, by construc- 
tion, upon the ground that it was, or has become impolitic ; 
neither can he rightfully counteract a positive precept of 
unwritten law, sanctioned by adjudications for ages past, 
upon the ground that the sages who established it, could 
not foresee our condition, and therefore, that succeeding 
judges must either retreat or advance, to suit the times. 
Courts cannot thus change their position, and frame anew 
original rules of law, or introduce exceptions not before 
» found, either in terms or in principles. We must say, 
therefore, that the doctrine and decision in Spier’s case, 
are deemed by us as conclusive authority upon the ques- 
tion before us. It is true’ that it was not a judgment of 
the Supreme Court as a ¢ourt, because the case was not an 
appeal, but upon a Aaheas corpus, on which the Judges 
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— had only the power which any other judges, or a single 
judge, possessed. The superior authority of the case rests 
upon the number of judges called to its decision, and 55 

- opportunities for full discussion at the bar and on the ~ 
bench, consultation and deliberation; all of which” 
place. We believe few questions were more 
considered by the judges of that day, than those iitelved 
in that case were ; and for the correctness of the judgment, 
the main reliance of the judges is upon the maxim of the 
common law, as lying at the foundation of the security _ 
against injustice and persecution, provided by that law for 
the innocent. But the respect to be shown to that case ~ 
by no means depends alone on its authority as a solemn 
decision, nor on the intrinsic excellence of the argument of 
the judges. It has subsequently been judicially recognized 
and sustained ; and, moreover, not only acquiesced in, but 
in a remarkable manner, incidentally approved by . 
legislature. It is certain, that before Spier’s case,” 
was decided in July, 1828, prisoners had in 
instances, been remanded to prison by the judge 
Circuit, when the term expired before a verdict 
and had been put on their trial again at a 3 
term. Such cases had occurred within my own effper 
ence, while at the bar; and when on the Circuit bench, I 
had more than once adopted the same course. But 
to me certainly, and to any one of the other judges 
thus acting, as far as I heard, or had the least reason to 
suppose, this was not on the idea that it was in the discre- 
tion of the court to discharge the jury, and retry the ac- 
cused, or not todo so. We did not discharge the jury— 
the law itself dissolved the court, and necessarily released 
and dispersed the jury. I never knew a jury in a case of 
felony, to separate by leave of the court, until the court 
had no power to keep them together ; nor has a tradition 
of such a practice at any time, in this state, reached us. As *¥ 
the capacities and legal existence of the jury were lost by 
the efflux of time, under the operation of law, that was con- 
sidered to be a case of legal and’ physical necessity, which 
rendered it impossible for the jury to ascertain either the 
guilt or innocence of the prisoner, and for that reason we . 
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conceived that we were not merely at liberty to bring him a. 
to trial again, or not, as might seem to us meet, according 
,to the circumstances, but that we were obliged so to do. = 
br ‘Bo far from its then being deemed a matter of discretion, a 
ae it. was thought the court had zo discretion whatever upon 
the subject, but was bound to proceed to a second attempt 
to obtain a trial, the first having, from necessity, proved 
altogether ineffectual. It is not to be denied, that for rea- 
sons like , the point ruled in Spier’s case, was not 
satisfactory to the profession; and nearly concerning, as 
it did, the public justice, as well as the integrity of the 
trial by jury, and the security of the citizen, it attracted 
very general attention. At the succeeding session of the 
General Assembly, a bill was introduced to correct the 
supposed evils of the decision, by authorizing the party to 
be put again on trial. Instead thereof, a proposition, by 

y-of amendment, was offered, that the term should be 
longed some certain days, for the purpose of taking the 

it. © But it was found to be so invested with difficul- 
ching the rights of the accused, and with inconve- 

mces, from the loss of the court in an adjoining county, 

hile the judge was awaiting the action of the jury, who 
might even then not be agreed within the enlarged, but 
limited period, that the whole subject was .gitiponed, 
without any final action upon it. 

In this state the question was, when the first change in 
the members of this court occurred, upon the demise of Chief 
Justice Tayior. Upon my succeeding him in December 
1829, it was immediately revived in the Matter of Peter 
Slaughter. The case is not reported, but the prisoner 
was brought before all the judges of the court on a habeas 
corpus from Anson, in June term 1830. The facts were, . 
that the jury was empannelled on Thursday morning of 
the-term, retired to consider of their verdict on Friday 
«* night, and fifty minutes before twelve o’clock on Saturday 

night, upon being sent for by the judge, declared that 

they had not agreed, and could not agree ; whereupon, the 

the court, as the term*was expiring, remanded the pri- 

soner and discharged the jury. The case waselaborately ~ 

argued for the prisoner by my brother Gasron, who had © 
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Decemstx, also been of counsel for Spier; and for the state, by his 


1836. 


Srate 
D. 


Honor Judge Saunpers, then the Attorney-General. All 
the authorities cited in the first case, were re-examined, 


Ersraim. and every other which research could discover, was 


adduced ; among them were the United States v. Perez, 9 
Wheaton, 579; and the Commonwealth v. Thompson, in 
the General Court of Virginia, in 1813, which is found 
in 2d Wheeler’s Criminal Cases, 478. The latter case 
was precisely in point with Spier’s. The jury separated 
at the end of the term, without any order by the court; 
upon which case, the General Court, eight judges being 
present, was of opinion, unanimously, that inasmuch as 
the judge did not undertake of his own authority to dis 
eharge the jury, but had kept them together the full legal 
term of the court, and they were then necessarily 


separated by law, the prisoner was not discharged from — 


further prosecution. In the case of Perez, besidesothers - 


in several of the state courts in this country, the powereof : 


the court in its discretion to discharge the jury, igvertainly 
recognized in its greatest extent; and it was-upon. the 


authority of those cases, zealously contended » for 
by the attorney-general . in Slaughter’s case; but .we 
were all agreed that there was no such discretionary 
power in a case of felony, known to the common law of 
England in its ancient purity, nor as administered in 
the more modern times of an independent judiciary ; 
and that nothing short of an apparent, flagrant and uncon- 
trollable necessity, would justify such discharge, and 


authorize a second trial. Although the doctrine of this - 


discretion has been thus promulgated by some of the 
American courts, it is remarkable that not a single instance 
of its exercise or assertion, can be found in the English 
books, since a period was put to an arbitrary prerogative, 
and judicial servility, by the expulsion of the Stewarts. 
Since the revolution in 1688, a jury has not been dis- 
charged in that country, except upon an absolute disability 
of the prisoner to conduct his defence; as if he became 
insane, or suddenly ill during the trial ; or the inability of 
the jury from like causes, to proceed in the trial ; or other 
similar physical necessity and dispensation of Providence, 
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except it be on the side of mercy, for the benefit, and at 
the request, or at least by the consent of the prisoner, as in 
the Kinlock’s case. It is a discretion not only momentous : 
to the accused, but of all others, tending most directly to Erasau. 
bring upon the administration of justice, and the ministers 
of the. law, suspicion and odium; and that at the very 
peried.when a general sense of the purity and impartia- 
lity*of the judicial tribunals is most necessary to their 
efficiency, and to calming and satisfying the public mind. 
At present the judges of the United States, may discharge 
juries, without alarming the fears of the profession, or 
exciting the jealousy of the people; but if it should 
happen that in times of fierce faction and _ political 
troubles, such a step should be taken in prosecutions 
instituted by high executive officers, or in which they 
have a personal concern; or for treason growing out of 
extensive sectional commotions, and perpetrated by a 
puresistence to the execution of a law, supposed to 
enehnd 
peculiarly oppressive to a large section of the country, 
bar.ever sagacious in descrying danger, sensitive to 
of power, and prompt.and bold in defence of 
peo ah be aroused, and the country at large agitated 
- The power is not necessary or useful to public justice, — 
for if twelve men indifferently chosen, after full argument _ 
upon the evidence, and instruction from the court upon the 
law, and opportunity for full deliberationjbe not agreed of 
the guilt of the accused, he ought to be acquitted. The 
law anticipates a verdict in every case; and although from 
the constitution of the human mind, it cannot be supposed 
that the evidence will make the same impression upon 
every juror, yet it is probable that by consultation, they 
will ultimately come to the same conclusion ; if to no other, 
that the whole jury, upon the fair and invincible doubts of 
a part of their body, will adopt one favourable to the 
prisoner, since in a case of real doubt, the law leans to 
the presumption of innocémce. There is therefore 
foundation for the notio&i of a moral necessity, for the dis- 
eharge of a jury om aceount of a moral-disability, as it is 
called, on the partof the jury to make up their minds 
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Decemser, alike, and agree on a verdict, after a reasonable period for 


consultation. It is doubtless a relief to the jury, to be 
freed from longer confinement and privation, which is the 


- consideration from which this practice seems chiefly to 


have grown up. So it would be in a still greater degree, 
if they were not called to this service at all, for it is a 
severe one; and no duty can be more painful, than:that of 
pronouncing a sentence which cuts off the life of @ fellow 
man. Probably its painfulness causes, in numerous 
instances, the occasions for the discharge of juries, since 
they have been told that the court can discharge them 
upon their own allegation of moral disability. But it is 
not to the ease of the jury in these respects that the law 
has regard, but to the administration of its own justice 
between the public and the prisoner, in a manner 
safe for the former, and securing the latter from prolonged 


and repeated Prosecution. For these reasons in Slaughter’s © : 4 


case, my senior brethren, Chief Justice Henperson aid =” 
Judge Haxx, in affirmance of the decision in Spier’scase;dis- = 
charged the prisoner. In the general doctrine, h@oneurred 
throughout. I own I did not unite in the orders but it 

was entirely because I thought the reasoning not applica- 
ble to the particular case. I still retained the opinion, 
that if a trial be going on in a court whose term is 
limited by law, and expires before the trial can be gone 
through, it was a case in which ine¥itable necessity, in 
legal contemplation, prevents a verdict from being given. 
There may indeed be cases, and in modern times they are 
not unfrequent, which would occupy the whole of one of 
our terms ; and if the failure to conclude them within it by 
verdict would acquit the accused, they could easily, though 
unnecessarily, be made to consume the whole term. I 
deemed it however a fair and a legal presumption, that 
the court and the jury honestly endeavoured to perform 
their duties, and that the trial was not finished because it 
could not be. I did not think the prisoner ought to 
be tried again, because the jury did not after deliberation 
acquit him, but because the jury had not the opportunity 
for full deliberation, and were deprived of it, not by the 
power of the judge, but by the operation of the law; on 
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the other hand, the other judges thought that by con- a 
tinuance the trial might be spun out till the expiration . 
of the term, and that the admission of this exception to the °*4™ 
ancient and approved rule, might be thus used, as the Eraraim. 
means of helping out a defective case, upon a second trial ; 
and as an instrument of oppression to a prisoner; and as 
the inconvenience admitted of remedy, by enlarging the 
terms of the courts, they chose to leave it to the legisla- 
ture to change the law, on the side that might seem to it 
best, rather than adopt of themselves a principle that 
might put the innocent in jeopardy. Of course I then felt 
that in a judicial capacity, I was concluded as to the law 
upon this point, and have ever since yielded my assent to 
this application of the rule. It became, however, abso- 
lutely necessary that the legislature should interpose in 
some way, otherwise many offenders would escape, and 
j to suitors be obstructed by trials for felonies, in 
wench the prisoners would run against time. It was open 
pia] legislature; to confer on the courts the general 
discharge one jury and empannel another; or if 
the reasons which governed my opinion upon 
the particular question, to enact that a prisoner should be 
tried at a subsequent term, if a jury charged with him at 
a former term, did not give a verdict before the expiration 
of the term ; or to enlarge the term, so as to give all possi- 
ble opportunity for the first jury to make up and render a 
verdict. The last of these three, is the remedy provided 
in the wisdom of the legislature, by the act of 1830, c. 
22, “For the more perfect administration of justice in 
capital cases ;” which authorizes the judge to adjourn the 
court from day to day, indefinitely, for the purpose of 
finishing the trial, and rendering judgment in a capital 
case commenced previous to the expiration of the regular 
term; - It must have been obvious to the General Assembly, 
that this method might often prove highly inconvenient in 
breaking in upon the subsequent court or courts of the 
circuit. It therefore would not have been surprising, if 
it had been declared that @ failure of the jury to render a 
verdict either way during the term, should not be an 
acquittal. But so strong was the suspicion of improper 
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Dem, practices to protract the trial, and to prevent a verdict, 


Strate 
v. 


which might be as well on the one side as the other, that 
the legislature preferred the inconvenience of delaying 


Eruaaim. justice in the adjoining counties, to the probable mischief 


of corrupting and perverting it in the momentous eases 
of capital felonies ; much more must they have preferred it 
to the entire abolition of that humane, safeand sound maxim 
of the common law, which commands the judge to keep 
the jury together until they be agreed of their verdict, and 
denies to him the discretion to discharge them.- For if the 
legislature refused to sanction or allow an exception to 
that maxim, in the strongest possible case that can be 
imagined, for admitting any exceptions, namely, when the 
court was prevented by the law itself, from performing 
the duty of keeping the jury together, the inference is 
irresistible, that they deemed the rule itself to be in the 
highest degree salutary ; and meant to preserve it inviolate 
from their own acts, and yet more from the encroachments _ 
of the judiciary. Since then, the jury are to be, kept 
together until they be agreed, they must agree, at least in 
a capital case. This is not deemed impossible in any 
ease ;—nay it is deemed certain for the reasons before 
drawn from the just and legal presumption to be deduced 
in a case of this grade, from doubts of the prisoner’s guilt, 
To this confinement of the jury there is no limit, but that 
which arises from the apparently utter impossibility for 
attaining the end for which the jury is to be. kept 
together—the unity of their opinions. That impossibility 
is not apparent, until by mental alienation or bodily dis- 
ease, suddenly dispensed by Providence, or induced by 
exhaustion from long confinement and privation, & juror 
becomes incapable of further discussion and deliberation. 
When such becomes the state of facts, there is a necessity 
for the discharge of the jury ; first, because we have no 
right to keep in peril the life of the juror; and secondly, 
because his mind cannot yield its assent to the verdict 
pronounced in his name. 

Having thus brought down the history of this question 
in this state, we may safely inquire for any question that 
has ever been seriously debated, upon which a judge is 
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more perfectly concluded by authority. We 
cannot be one in which ae a ine ca to act 
on any speculative reasons of convenience or justice of our “> 
own; but we must be permitted at the same time to declare, Ermam. 
thatiad we now to choose for the first time between the 
disc#étion of the judge, and the fixed principles of the com- 
forbidding the discharge of a jury in a capital case, 
necessity, physical or legal, we should, upon 
principle, unhesitatingly adopt for ourselves and our pos- 
terity, that which we now enjoy by descent from our fore- 
fathers. We cannot change this law. Chief Justice 
Tayior may have been mistaken in thinking, as he did in 
Spier’s Case, that the rule then established must be that 
for all posterity, unless the legislature should think proper 
to interfere; and there may hereafter be judges, who, 
without such interference, will advance to the change 
from law to discretion upon this point; but it will most 
asstiredly not be in our day. We abide by the law as we 
‘established in remote antiquity, acted on in the 
; of English liberty, and enforced by our 
eo and in the places we now oecupy. 
it should be supposed that the case which hap- 
pened upon the trial of the prisoner falls within the rule 
as acknowledged by us, and therefore that he was remanded 
properly, though not upon the reason awarded by his 
Honor, it is necessary to remark, that as to matters of fact, 
we can look only to such as are set forth in the record as 
facts. A record imports absolute verity as to all matters 
which are stated in it as occurrences on the trial, because 
the law reposes entire confidence in the integrity of the 
court. The judge presiding, and he alone, can know, 
whether the proof offered before him to establish a fact 
as then existing, is true, and therefore the special matter 
set down by him is conclusive; and noother court or judge 
can weigh the credibility of the witnesses, and infer one 
fact, from another that was proved. It is cerfain to us, 
for instance, that the two jurors deposed as is stated, to 
the condition of their health ; but if they had even sworn 
that they were reduced to impending dissolution, the truth 
of that allegation would not thereby appear to us, but 
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Dewwn™ only to the judge presiding, who had it in his power te 
Sass Sdopt various other means—such as advice of professional 
». men, his own inspection, and the like, to satisfy his mind. . 
Erunat™. Tf, therefore, the record had set out as fact, that one 
of the jurors had become so diseased as to endanger his 
life, or render a permanent injury to his health highly 
probable; that he had thereby become unfit or unable to 
serve longer on the jury, the fact would be established by 
the record, although no evidence appeared thereon in proof » 
of the fact: so, on the other hand, when the record states 
the evidence only, the fact is not established by the record ; 
and being a fact occurring in a proceeding in a court of 
record, it can be established by no other evidence. We 
have therefore abstained entirely from considering the 
testimony of the jurors in reference to the conclusions that ~_ 
might be drawn from it; for if it did not satisfy us that > 
the jurors were unfit or incapable of longer service, we 
could not contradict the record, if it had stated that fact — 
to be the other way. Our decision is therefore founded — 
upon this, that the record shows that the jury was dis ~ 
charged without, in explanation thereof, showing any — 
state of facts from which the discharge becomes necessary. 
This is indispensable, because by no other means but the 
record, can the necessity appear, and by that itcan always = 
be made to appear, with the single exception of the sudden 
insanity or death of the judge during the trial—a case not 
yet decided, and which may probably found — 
tion, upon necessity, to the general rule. 
Upon the whole, therefore, we are clearly of opinion, Pe 
the prisoner must be discharged upon the payment, by his 
master, of such costs as he is legally liable for, and upon his 
entering into recognizance for the appearance of the pri 
soner at the next term of the Superior Court, to answer any. 
other charge the state may have against him. ia 
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Deceusze, A new trial was moved for and 5 upon. which, 


1836. 


Srate 
v. 
Samvet. 


motion in arrest of judgment was su ma this ae ae 
indictment concluded at common law ; but this being a 


overruled, and judgment of death pronounced, the ps 


‘ appealed. 


W. A. Graham, for the prisoner. 
The Attorney-General, for the state. 


Rurrin, Chief Justice.—The question of euiiana 
in this case, is not without difficulty ; but, after the b 
reflection the court could bestow on it, that, prin 
seems to arise rather from moral considerations than tobe | 
founded on legal principles. As far as our experience 
extends, or our researches into the adjudications of | ri 
sister states enable us to discover, the question is.entirely 
new. The objection to the competency of the wit 
that she is the wife of the prisoner, and cannot be 
pelled or allowed to give evidence against him. 
novelty of the attempt to apply this rule of the. ay w¢ 
evidence, to this relation between slaves, is, f 
sufficient reason for not yielding to it. The i 
of the courts now, is, to hear every person, 
clearly excluded by a positive rule precisely ¢ 
the witness offered; and thus leave the esi ied 
to the jury. It might, therefore, be enough for us to 
that, although the occasion must have often been p 
sented to them, it has never been decided by our 
cessors, that the marriage of slaves, such as existed in 
case, and such as usually exist in this state, consist} 
cohabitation merely, by the permission of the OWNED 
constitutes the relation of husband and wife, so.as toattach — 
to them the privileges and disabilities incident ‘to : 
relation by the common law. But the court is fu 
more satisfied that, upon principle, it could not pai 
decided. e's 
The disqualification of husband and wife, to testify, for | 


a 


or against each other, is merely of civil institution, upon e 


reasons of general policy. That.policy has regard. in the 
common law of England, chiefly.to the peace of families, 
by avoiding all causes of dissension between those who, 
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according to that law, are indissolubly joined together. = 
No code could justly, by one of its edicts, pronounce 
+ _ that an union between two persons once formed, should  ,, 
es oo be severed, and yet, by another of its edicts, Samus. 
= » cobhe n to acts necessarily productive of dissensions, 
bdigsiné their union of all cordiality, separate 
h feeling, and make their connexion intolerable. 
pge, accorded by the law, seems manifestly, 
to owe its origin to the duration of the legal 
igation of the contract of marriage. It cannot be 
yielded to any persons but such as have entered into that 
contract, in that rightful and formal method which is 
recognized in law as binding the parties throughout life, 
absolutely, and independent of the continuing inclinations 
of one or both of them, or the continuing license of any 
third person. Hence a marriage de facto will not, but 
a ‘& marriage de jure, will exclude one of the parties 
evidence for or against the other. There 
been decisions at nisi prius, in which persons 
‘married, have not been allowed to give 
) for each other, because in the very transaction . 
ion, they had held themselves out as man 
But it has never been doubted, that one was a /" every 


case aris- 


pov nat witness against the other, unless a legal ing upon 
existed ; and it now seems to be finally and {° 1s. 
properly settled, that in every case, whether the witness admissibi- 
lie called by the one side or the other, the test, and the only p77.” 
“test of competency is this: are they in fact and in law wife as 
husband and wife? The rule is thus stated in Starkie’s fee 
Treaties, 2nd part, 403, and may be received as authority, °#)ns 
_beeause the passage has the express sanction of Ch. Justice meter we 
Busr, and the other judges of the Court of Common Pleas in {"° if 
Bathews v. Galindo, 4 Bing. 610; (15 E. C. Law R. 885) by the oné® 
in after a long cohabitation as man and wife, and: the Sie, "ue 
of children, the woman was received as a witness ‘est, and 
for the man. There can be no other rule, with certainty a 
enough to entitle it to the name. For at what period of Teer ore is 
an illicit cohabitation the incompetency begin? Or they in fact 
how long after the terminates, before the com- pend ‘ 
petency shall be | and wife? 


} Ps 


Strate 
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Deceswer, —_ It being thus the common law of England, that nolength 
= of cohabitation, and no recognition by the parties merely, of 
>. each other as man and wife, invests them, for'this purpose; — 

Save. with that character; it is next to be considered whether’ 
a like cohabitation between slaves, constitutes, in this state, 
a marriage, or rather such a marriage as produces im a 
petency to give evidence. It has been argued at t | 
that it does; because our laws have not mm: } a 
ceremony or formality for the celebration of mart 
among persons of any colour or degree ; and Savalas 
are human beings, with passions and senses aga 
to this union, and with a natural capacity to cont 
which no municipal Tegulation can annul, or at 
which no regulation in this state professes to annul. ~ 
has been urged that the essence of this, as of other ¢ 
tracts, consists in the consent of the parties ; which i 
expressed before any witnesses, in any words, or =e 
acts, fully denoting present consent, renders the c nt ract 
obligatory by the law of nature and of reason; and it it was 


nak 


—.. that it is necessarily binding in ¢ rie 
m the nce of positive provisions to the contrary.» 
If every position in this chain of ee 


it would not follow that to such a marriage eens th 
this state, the effect is to be given of excluding the f +s 


ca ene 


as witnesses. But the court is entirely satisfied, 
some of those position are not correct. We do not agree 

that persons sui juris are legally married merely in virtue — 

of their own consent, however explicitly expressed, in ~ 

terms of immediate agreement, unless it be so expressed in ye 
presence of those persons who are designated by law to 

be witnesses thereto. It is unnecessary to state at large the Pee 
reasons on which our opinion on this point rests; because © 
no person can reflect on the subject without perceiving 4. ‘. 
that such should be the law, nor read our statutes without ms 
likewise receiving such is intended by the legis- 
lature to be ‘the | The rule of the common, or 
rather the canon law, “respecting marriages de facto, 
contracted in verbis de presenti, might well be adopted at 

a time, and in a country, in which an ecclesiastical 
establishment was a compotent part of the government, 
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with authority, by imposing temporal penalties, 
nouncing spiritual denunciations, to compel the celebration ____*__ 
of such a mariage in facie ecclesia, as a specific and *™™ 
formal execution of a contract, partly performed and Saxon. 
inding on conscience, though not complete inlaw. And 
gof the parties should happen to die before this duty 
to tle other, to their issue, and to the community could be 
the law might in such a case, properly enough, 
on the general rule, an exception in favour of the 
validity of such a contract of marriage, not duly celebrated, 
but continuing de facto until death parted those who had 
contracted. _When, however, this function of the spiritual 
judge was abrogated in England, there arose an exigent 
necessity that some other fixed mode should be established 
by which marriage should be publicly celebrated, and some 
_ solemm memorial thereof preserved. While as to other 
| ¢ontracts, security is provided in various ceremonies and 
x wea well regulated state could not leave that of 
a most important of all, in reference to the 
of the parties and their issue, and to ight of 
to estates—to be established or denied upon 
testimony of perhaps a single witness, speaking 
_ entirely from memory, of the words of the parties. In this 
state there never, was a jurisdiction similar to that of the 
courts in England; and it is plain from the 
period of our legislation, that in consequence 
required as an essential 
that it should either be 
» eelebrated fi ap a oa or be entered 
_ into before some one in a public station and judicial trust. 
~ The very first chapter found:in our oldest statute book, 
,  1944,¢.1, contains such provisions on this subject, as one 
,  Of-vital importance to the prosperity of the young colony. 
From the terms of that act, and of those subsequently 
“passed in 1741 and 1778, and the constant usage ever 
since, the court considers this to be clearly the law in 
this state. “ 
- If that be the law of marriage between free persons, 
upon what principle or. pretext can a marriage between 
slaves, not thus con , be sustained as a marriage de 
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Dectuser, jure? How can that be deemed to y purpose a legal 


Srate 


Samui. be said, that the statutes relate only to the cases of ‘free ¥ 


marriage, which does not, in any ect, conform to the 
only legal regulations upon the subjectof marriage? Ifit 
Saves to be thas exlehrtal; tho replys cbviom, as 
slaves to be thus celebrated; the reply is obvious, that: 
marriage of slaves, then, is wholly pretermitted, 
a legal marriage cannot be contracted between = 4 
Such, indeed, may unfortunately be the law; and 
have been intended by the legislat sre to be the law, 
the general ground of the incapacity of a slave toenter — 
into this, as into other contracts, upon the m. 
the want of free consent, and upon the further ground of — 
the difficulty of giving legal validity to the marriage, in — 
respect to its most important legal incidents, without essen- — 
tially curtailing the rights and powers of the masters. it 
it be so, it may be a fit subject for legislative interposition) 
to avert this melancholy addition to the usieliarnnati 
legal disabilities of this depressed race. ‘The. 
too fi of perplexities, to authorize the court to ex 


sf 


= 


S:. il 


upon that point, without duly considering'it'in € 
pans in which it shall directly arise. Assuming for the 
oceasion, therefore, that marriage is an exception from th ; 
principle on which their contracts generally are deemed 
null, and that in law they may marry, yet, in the absence * 
of particular regulations for the marriages of slaves, to” 
give validity to a marriage contracted by them, it must be wo 


such a murriage, as, am general law, is valid. It is — 
not the province of a court to pronounce a contract -bind-. 
ing, and annex to it all the consequences of another com 
tract, to which those incidents are legally attached, only — 
when it is attended with certain cerémonies, unless the 
particular contract have also those formalities. The rule, 
to dispense with them in particular cases, must be laid 
down by the makers of the law, and cannot be interpola- 
ted by its expounders. _ It cannot be judicially determined, 
that a wife by cohabitatign, shall not give evidence against 
the man with whom she lives, more than that the other 
marital rights shall be accorded to them; nor, more than 
we can pronounce, that a man has incurred the guilt of 


- 
“ 
+2 
vs 
te 
oe 
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Giana ie cae ciieadauaen, wevchd ntl, the Simon. 
other.cannot ; and the court is not prepared, without a 
from a higher authority than our own, to apply 
class of our population a rule, which would in in- 
x, par instances, either subject them to legal crimi- 
ity of a high grade, or deprive them almost entirely of 
ir greatest solace—that of having families of their own, 
‘ge nataees Beda ah, to temporary the enjoyment, 


the- witness was never, in law, the wife of the prisoner. . 

+: This conclusion is in no degree shaken by the incidental ‘Ty. inci. 
notices of this connection between slaves, which is found dental 
' imsome of our statutes. In the act of 1729, (Rev. c. 19,) taken of 


which provides against hunting by sla 


travelling by night, a so marae * 
persons’ negroes, the ninth section, by way omar 
those. enactments, declares, that nothing in that act our stat- 
shall be construed to hinder neighbours’ negroes intermar= jrrcs, in 
rying together, license being first hed of their several the act of 
masters. ‘This does not profess to say what shall consti- + 190" 
tute their. marriage, nor what consequence such a marriage not legalie 
shall.draw after it. All subjects are left to the riage, so 
general law. It is mani 
which the proviso comes in, that the object was rely, coution of 
to exempt from punishment particular slaves that might miseiblty 
be found on another plantation, under the circumstances as witnes- 
mentioned. Thus viewed, and in reference to the general vot wh 
law of marriage, and also to the known usages and modes cech_ 
of forming this connection between slaves, this proviso can 
mean only that concubinage, which is voluntary on the 
part of the slaves, and permissive on that of the master— 
which, in reality, is the relatign, to which these people 
have ever been practically restricted, and with which 
alone, perhaps, their condition is compatible. 
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It may, however, be here the witness in _ 
this case was clearly competent, upon th course of ar- 
gument, on which her incompetency was urged; forifthe — 
contract of marriage between those persons be valid, upon 
the ground of their agreement simply, by force of natural . 
law, and independent of municipal regulation, it flow fei 
that its obligation and duration may and must be li ay 
by the same means; namely, by the terms of the agree- 
ment originally made, and that it may be rescinded by a ~ | 
new agreement. The authority of the Divine law, as to 
what this agreement ought to be, or the duties which, — 
under its influence, the conscignce of the parties may — 
prompt from one to the other, are subjects with ai 
civil tribunals cannot deal, without the aid of muni 
law. As an agreement between the parties, its extent 
depends upon the terms of the agreement itself, and it 
continued existence. In this case, there is no evi 
that the cohabitation commenced upon any agre 
that it was to continue longer than it should be mut 
satisfactory to the parties; apd if there had been, it inc 
that ifhad been dissolved by a change of i i 
each side, which had ended in an agreement to separ 
and in actual separation. Indeed, the witness had t 
the wife of anscher am; in ths oie ele 
had been that of the prisoner ; and is, thesafennyaithenal et Bi 
competent witness, or guilty of bigamy: It is not difficalt 4 
to determine between those alternatives. 

A motion was also made‘h arrest of judgment, becaaes 
the indictment concludes at common law. Whatever 
doubts formerly existed on that point, none have been — 
entertained since the declaratory act of 1817, (Rev. c. 949,) _ 
and Reed’s case, 2 Hawks, 454. The very candid na 
discreet judge who dissented in that case, either altered = 
his opinion, or gave it up to the authority of that adjudi-, ee 
cation. In the subsequent term, he united in the judgment 
in The State v. Hale, 2 Hawks, 582, that an assault upon 
a slave, by a stranger, was an offence at common law; @ 
judgment concurred in several times since by this court 
and sanctioned, by the whole country. 
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The Cou i of opinion that there is.no error  Decoum, 
in the. record,. and directs that it be thus certified to the a 
Superior Court of Caswell, that the judgment may beex- _». 
_ecuted according to law. case 


se Hh tA oe : Judgment affirmed. 


‘BENJAMIN OVERMAN v. BENTON CLEMMONS, Exr. of JAMES 


_ 
_ To an action of debt upon a bond it may be pleaded, that the bond was given 
_.Upon the consideration of the plaintiff's using his influence to procure a 
.. certain marriage for the defendant ; and if the issue upon such plea, be 
"found for the defendant, it will avoid the bond. 
leineminadiawastiaud <a wa eet = 
‘substatics of a letter sent to the plaintiff, to which he had returned an 
% nen aa inte ee 
Bs. _, ,@ prove, that at a particular time, a letter written to be scnt to the plaintiff, 
the same in substance with the paper then offered, was seen and read 
” “by one witness, though he did not see it sealed and delivered mes- 
= ond that another witness about the same time carri letter to 
from whom he received another letter, which the plaintiff told 
Joe. 4 
one cannot in evidence to 
BE Nore eo) peri aanann 
> thereto, such answer can be read against him ; and the letter must also be 
_ admissible to explain the answer. The letter and the answer form together 
a written conversation. 
‘A martiag® sctiioment in which the glaintidf wes a trostes for the intended 
“wife, may be given in evidence, to show the plaintiff's influence with 
her, where evidence of such influence is admissible ; but it is very slight 
A. ~ sche 
»: Tus was an action of pepr, upon a single bond, for the 
payment of the sum of five thousand dollars, and dated 
the 13th February, 1834. The defendant, among other 
pleas, pleaded “ non est factum ;” “that the bond was ob- 
tained by fraud;” and specially, “ that the bond was given 
by James Clemmons, the defendant’s testator, to the plaim 
tiff, in consideration of the plaintiff’s using his influence 
with Mrs. Esther Hargrave, to procure a marriage between 
the said James Clemmons, and the said Esther Hargrave.” 
Vou. nm. 24 





set, Upon the i ined, 
“Te lhe et Celhctes his Honor J 
a? After the plaintiff had proved the exe 
Cumuaows. by proof of the testator’s handwriting, the defendant 
offered evidence to show that the bond was a marriage 
brocage bond. To this the plaintiff’s counsel obj 
upon the ground, that if the fact were admitted to. beso,+ 
the defendant could not avail himself of it as a defence in — a 
a court of law, but would have redress ina court of equity . © 
only. The court overruled the objection, aod the defen- 
dant then offered in evidence two papers, one purporti 
to contain the substance of letter written by John. 
Blackwell, a son-in-law of the testator, to the if; 
and the other was a letter from the plaintiff to Blackwell, a 
in reply. To authorise the reading of the first paper, the — 
defendant proved, that notice had been given to the plain- 
tiff to produce the original letter ; which was not produced 
by him. A witness was then called, who testified, that 
he saw a letter written by Blackwell, to be sent to. € 
man, the plaintiff: that it was written a few days before 
the death of James Clemmons: that he was called upon” 
by Blackwell to read it; and that the paper then offered — 
was in substance the same with the letter: that when he 
saw the letter, it was not signed by Blackwell, and hedid © 
not see it sealed up or delivered to the messenger. The 
defendant then proved, by a brother of John W. Black- 
well, that a few days before the death of James Clemmons, — 
and on the 20th of December, 1834, he, the witness, re- 
ceived from his brother a letter sealed up, and directed:to . 
the plaintiff, which he carried and delivered to the plain- “% 
tiff, and on the same day received from him a letter, which © 
he told witness was a reply to the one which the witness — 
had delivered; and which was the same paper that the 
defendant then offered as a letter from the plaintiff to 
Biackwell. The plaintiff ’s counsel objected to the intro- 
duction of this paper ; first, because it was not sufficiently 
identified ; and, secondly, because it was not pertinent to 
the issues. The court overruled the objections, and the 
paper was read. After mentioning the extreme illness of 
James Clemmons, and his great distress of mind about a 
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dollars, which he ‘said the plait Doce 


held against him, the writing proceeded : “ he (Clemmons) omar 
“said, you” (the plaintiff) “ joked him, and told him, if 

you would assist him in getting him married to Mrs. Har- Cuxuwons. 
grave, he must give you five thousand dollars. He further 
- stated, that when he was putting on his clothes to get 
. married, you presented him with the note to sign, and you 
threatened him, if he did not sign the note, you would 
_» break up the match; and that he then done so.” The 
© P » plaintiff's reply, which was dated the 20th December, 
1834, after acknowledging the receipt of Black well’s letter 
in relation to Clemmons’s note, proceeded : “ I have such 
a note in my possession, but deny some of his assertions in 
regard to it; it was a voluntary thing on his part, and he 
told me to write after we went into the room to put on his 
clothes. He had the paper and pen and ink in his trunk— 
all this was after he had signed the instrument of writing 
__ between Mrs. Hargrave and himself, which I had no hand 
* ‘ inwhatever; it was a match entirely between themselves 
and their attorney. I deny saying that I would insure him 
‘the property, or that I would break up the match, or 
attempt it, if he did not sign the note: he was perfectly 
willing to do so, but said, if any thing should happen that 
they should not marry, what would be the consequence ? 
I told him, I would give it up, under such cireumstances.” 
The defendant proved further, the marriage of Esther 
Hargrave and James Clemmons on the 13th of February, 
1834; and then offered in evidence a marriage settlement 
executed between the parties on the same evening, but 
befure the marriage, in which deed of settlement the 
‘plaintiff, who was a brother-in-law of Mrs. Hargrave, 
was one of the three trustees. The introduction of this 
paper was objected to by the plaintiff, but upon the de- 
fendant’s counsel stating that the evidence was offered for 
the purpose only of showing that the plaintiff had influence 
with Mrs. Hargrave, it was received by ‘the court, for the 

purpose for which it was said to be offered. 

His Honor instructed the jury, that if the bond was 
merely voluntary, given without afy consideration, the 
plaintiff was entitled’ to recover; but if they should be of 





marry James Clemmons, the obligor, the ededwas valde ae 
being given on an_ illegal consideration ; and peesisy 
should find for the defendant. He further charged the % 
jury, that the marriage settlement was.no further evidence) | ~ 
in the case, than to show the influence which the plaintiff _ 
might have with Mrs. Hargrave, and to what extent it). 
had that effect, they were to decide. As to the paper * 
purporting to contain the substance of the letter << 
Blackwell to the plaintiff, his Honor charged them, that 
was evidence in favour of the defendant as to the a 
tions only contained in it, which were admitted by 
plaintiff in his answer. The jury returned a 
verdict, finding “ all the issues in favour of the« 
The plaintiff moved for a new trial, which being 
he appealed. 

W. A. Graham, for the plaintiff. 


Nash, for the defendant. 


Gaston, Judge-—We have somewhat doubted 
the questions which have been discussed in this case, 
upon the record. The defendant pleaded generally 
est factum ; and specially that the supposed writing 
atory was given to secure payment unto the —— 
the sum of money therein mentioned, as a consi 
the plaintiff to use his influence to procuf® a 
between the defendant’s testator and Esther Hanpicnenil 
To this plea the plaintiff replied generally, and thereupon 
an issue was also joined. Upon the trial of these issues, 
evidence was offered tending to establish the special plea, | 
when the plaintiff objected to the introduction of any 
testimony for that purpose, upon the ground thatthe mat-— 
ter so pleaded, furnished no defence against the plaintiff’s — 
action. The court overruled the objection, and instructed: 
the jury, that if they found the matter so pleaded to be 
true, the plaintiff was not entitled to recover. Other’ 
objections .were;taken to a part of the evidence offered in 
support of the special plea, which were also overruled by 
























dant, the plaintiff Liviated: The difficulty is in our seeing ‘ Curamons 
judicially, that the finding against the plaintiff on the 
"general issue, was produced by any error of the court. All 
» the objections taken, are to evidence applicable to the other 
* sand perhaps it might have been, that the plea of 
non est factum was found because of insufficiency of 
testimony ‘to establish the execution of the instrument, or 
of theerasure, or other matters properly submitted to the 
jury under that plea. The presumption on the record 
always is, that a verdict is supported by sufficient evidence 
until the contrary be shown. Now if this presumption be 
not*removed here, and the instrument declared on was not 
in truth the deed of the defendant, the defence founded on 
thé’ consideration of the pretended deed was immaterial, 

and the plaintiff could not be injured by any error, with 
4 sae to the admission of evidence confined to that 


* ~ Notwithstanding these doubts, and although it must be 
admitted:that the record is far from being so explicit as it 
ought’ to have been, we believe ourselves warranted in 
examining and deciding the questions that have been made. 
We collect from the record, that the instruction of his 
Honor,’ as to the legal sufficiency of the special matter 
ee iven and received, and acted upon as appli- 
to both If 80, and there was error in this 
instruction ; or if there was error in admitting improper 
evidence of that special matter—then the finding on the 
general issue, as well as on the special plea, may have: 
been produced by means of such errors, and these will 
entitle the plaintiff to a reversal of the judgment, and a 
new trial of the issues. We feel ourselves called upon to 
remark, that the whole proceeding in relation to the special 
plea, has been irregular. If the plaintiff meant to rest his sheet 
case upon the insufficiency of the plea, he should have sve anda 
demarred to it; and if the court sustained the demurrer, ir rieedet 
none of the evidence in support of thé plea could have oe 
been admitted upon the trial of the general issue ; for itis not bond, if the 





to insist u matter which @ v0 j 


1836. 
Oveaman 


“ common law, or by statute, if it donor a= 
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means to 


resthis mer v.Wright,2 Star. Ca. 35; (3 Eng. Com. Law Rep. 2 
the inca. Hurmer v. Rowe, 6 Maule & Sel. 146.- If the- 


oo ia overruled the demurrer, and gave judgment for the ¢ 


plea,he dant, the error if any, would have distinetly appeared upon 
should de- the record. As the plaintiff did not demur to the ples 


mur to it. 


Ifthe plain. but traversed the matter pleaded, he could not « 
tiff does not evidence which was relevant to support the plea; 


on a unless other matter was brought forward, proper 

ples, but received under the plea of non est factum, ‘and he ed 

the matter the due execution of the writing obligatory, he was entitled 

cavern oe to a verdict upon the general issue. If the jury foo . 

— evi- him upon the general issue, and for the defendant uf 

which is Other, the plaintiff might yet have contested the su 

wenn of the special plea, by praying judgment non” 

plea. veredicto. It would seem that without regard to f 

If the jury the parties contested all the matters in controversy, as a 

plaintiff those of law as of fact, before the jury; contenting then 

upon the selves with praying from the court instructions upon | 

oe former, so as to enable the jury to come to @ correct c 

for the de- clusion. Perhaps in this case, no mischief has 

npon the from theirregular course pursued ; but it ought tobe av de 

oer ar as tending to blend functions, which the stabi our 

may yet institutions requires should be carefully kept disti Se 

= oe The main question in dispute is, whether the c ra 

7 “ofthe spe- tion on which this instrument was executed, not appeldiad 

by praying on the face of it, but alleged by plea as matter 

judgment the instrument, and found to be true, does in law a 

stante vere. the instrument. Contracts promising rewards to a person, 

Ae. in order to obtain the exertion of any influence which he 
may possess over one of the parties to a contemplated 
marriage to bring about the marriage, and bonds entered 
into to secure the performance of such contracts, have for 
more'than a century back, been declared void in the courts 


of equity; and under the name of marriage-brocage 
agreements, and marriage-brocage bonds, cunstitute a well 





~ authoritatively established. In that case, such a bond was- 
wae to be delivered up and cancelled, by the Master of 
Le » Rolls; his decree was reversed on appeal, by Lord Chan- 
Eg reall, Somers ; but on appeal to the House of Lords, the 
* decreeof reversal was itself reversed, and the original decree 

- affirmed. .1t.is not strange, as the jurisdiction over such 

| was first effectually asserted in a court of equity, 

at most. of the cases subsequently occurring on the same 

abject, and to be found in the books, were brought in a 
court of equity. But after the principle of these adjudica- 
tions. was perfectly settled, it could not but be that the 
same. principle would be asserted in a court of law, where- 


_ ever, the forms. of legal proceedings gave occasion for 
it. These engagements had been denounced, not 


a of the imposition or oppression practised upon one 
i. .  — parties to them, but because of their repugnancy to 
» Public.policy. They were condemned as mischievous to 
: y, inasmuch as they encouraged hireling 
+ match-makers, invaded the peace of families, controlled 
the freedom of choice, and produced unequal and unhappy 
~) Marriages. So unequivocally had their condemnation 
_ -einested pon the ground of public mischief, that it was held 
that they. dic not admit of subsequent confirmation by the 
’ ad :#he could not give to them validity—for 
he common weal forbade them. Shirley v. Martin, 3 
Was. 74,n.1. It cannot be doubted therefore, since_ 

; ive establishment of this principle, that if Pd - 
™ be brought at law, to recover damages for the 
breach of a covenant or promise, to exert this forbidden 
influence—or an action to recover money upon an assump- 
sit, founded on such illegal consideration—or an action on 
a bond, with condition expressing this illegal purpose— 
in all these cases, the court of law must pronounce. the 
undertaking, the consideration, and the condition against 
law, and tura the plaintiff out of court. The first object 
of all law, is the public good; and no. court will enforce 
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shown, the writing obligatory is to be adjudged void. — 
The authority of Collins v. Blantern was acknowledged 

in the strongest terms, by the former Supreme Court of °™" 

this state, in Cameron v. M‘Farland, 2 Car. Law Repos. Curumons. 
415, who, in conformity to it, held that the common law 
does not sanction any obligation, founded upon a conside- 
ration which contravenes its general policy. This im- 
presses upon the transaction an inherent defect, which 
cannot be removed by the most deliberate consent of the 
parties, or the utmost solemnity of external form. The 
principle has been invariably since acknowledged in the 
English cases, down to the present day. Paxton v. Pop- 
ham, 9 East, 408. Pole v. Harrabin, Ibid. in note.. Gre- 
ville v. Atkins, 9 B. & C. 462; (17 E. C. L. R. 421.) In 
the case of Thrale v. Ross, 3 Bro. 57, where an injunction 
was applied for, to. stay trial on a bond, because it was 
alleged to be given on a vicious consideration—the procur- 
ing the resignation of an office, or an appointment to an 
office—Lord Taurtow refused the injunction, because the 
matter ought to be pleaded at law, and the question there 
tried ; and in argument it was stated, that in case of mar- 
riage brocage, there could be but little doubt but it would 
be pleadable at law, although it had not been so pleaded. 
In Fytche v. Bishop of London, 1 East, 487, it was held, 
that if a bond were given on account of a bad considera- 
this wouid avoid it at law, as well asin equity. In 
the, case of Vaurhall Bridge Company v. Spencer and 
“I Jacob, 64, (4 Con. Ch. Rep. 28), where objec- 
_ tion was taken to the validity of bonds, being against pub- 
lic policy, the Vice Chancellor ordered the validity of the 
bonds to be tried at law; and Lord Expon, affirming the 
order, declared that all the objections may be raised upon 
the pleadings there, iu the same manner as here ; and in 
- matters of this nature, both courts of law and equity exer- 
cise jurisdiction upon the same principles. In Cock v. 
Richards, 10 Ves. 440, Lord Expon expressly states; that 
the courts of law nowdo exercise jurisdiction on marriage- 
brocage bonds, and such contracts. In Westmeatiiiv. 
Westmeath, 1 Dow, N. 8. 519, before the House of Lords, 
on a bill to set aside a deed of separation between hus- 

Vo. m1. 25 





194 IN THE SUPREME COURT 


— band and wife, on the ground of being against public 
policy, Lord Epon considered the question of public 
». Policy, as resting on the same grounds, both at law and in 
Cizumons. equity; that the question ought tobe tried at law, and 
the case put in such a form, that it might be brought 
before the House of Lords by writ of error. On full con- 
sideration, then, of this question, we feel ourselves war- 
ranted and bound to decide, that the matter specially 
pleaded by the defendant, could be rightfully pleaded to 
this action, and being found to be true, the plaintiff’s 
action was barred, and the defendant entitled to judg- 
ment. 
An objection was made to the admission in evidence, of 
the copy of a letter, purporting to have been written by 
John W. Blackwell to the defendant, in relation to the bond 
in question—first, because such copy was not sufficiently 
identified ; and, secondly, because the letter itself was not 
pertinent to the issue. It is to be borne in mind, thatthe 
original, of which that offered was alleged to be the copy; 
was delivered to the plaintiff on the 20th December, 1834; 
that this action was brought in February, 1835; there 
was no evidence to show or to raise the probability that 
the original was not in existence, and in the plaintiff’s 
possession, and he was notified to produce it on the trial. 
Under these circumstances, the proof of the copy was such, . 
as in our opinion authorized its being read. Stronger 
evidence could not have been given, unless the writer had 
been himself examined ; and it is admitted, that he could _ 
not have been examined, as being a party in interest in 
the suit. The letter was pertinent for the purpose for 
which it was read, and the jury was instructed that it was 
evidence for that purpose only. A letter sent to one of the 
parties, cannot be given in evidence to prove the facts 
stated in it, but if the party to whom it is addressed, write 
an answer thereto, such answer can be read against him, 
and the letter must also be admissible to ‘explain the 
answer. The letter and the answer form together a writ- 
ten conversation. 
An objection was also made to the admission in evi- 
dence, of the marriage settlement. It was so unimportant 
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evidence for the defendant, as to raise a doubt whether it nll 


was not pressed for some purpose not avowed, and not —/°*_ 
legitimate. “But we cannot say, that the fact of the plain. O™* 
tiff having been elected by the bride, as one of the trustees Cuxumons. 
in her marriage settlement, did not show that she reposed 
confidence in his friendship, and had some tendency to 
strengthen the allegation of an influence over her. It was 
barely admissible, but we believe it was admissible for 
this purpose; and the jury were cautioned that it was 
evidence for no other; and it was for them to decide as to 
the effect which it had, even in supporting that allegation. 

We are of opinion that there is no error in the judg- 
ment, and that it must be affirmed, with costs. 


Pzr Curiam. Judgment affirmed. 
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THE STATE v. JOSEPH BENTON. 


- On the trial of a capital case, the names of the jurors of the original panel 
should be first put into the box and drawn, before those of the tales jurors 
are put in and drawn; and the jurors summoned under a special venire 
facias, as provided by the act of 1830, c. 27, are in this respect to be 
regarded as talesmen. 

The officer prosecuting for the state, may on a capital trial direct a juror to 
stand aside until the panel be gone through with, which is a challenge for 
a cause to be shown at the end of the panel; and if a cause be then shown 
and disallowed, the prosecuting officer may still challenge the juror, 
peremptorily or not, at his discretion. Bat this practice of permitting the 
prosecuting officer to defer showing his cause of challenge until the panel 
be gone through, must be exercised under the supervision of the court, 
who will restrain it if applied to an unreasonable number. 

A juror may be examined as to opinions honestly formed, and honestly 
expressed, manifesting a bias of judgment, not referable to personal par- 
tiality, or malevolence ; but if the opinion has been made up and expressed 
under circumstances which involve dishonour and guilt, and where such. 
expression may be visited with punishment, he ought not to be required 
to testify so as to criminate himself. 

An opinion fully made up and expressed against either of the parties on the 
subject-matter of the issue to be tried, is good cause of principal chal 
lenge; but an opinion imperfectly formed, or one merely hypothetical, 
that is, founded on the supposition that facts are as they have been 
represented or assumed to be, does not constitute a cause of principal — 
challenge, but may be urged by way of challenge to the favour, which is 
to be allowed or disallowed as the triers may find the fact of favour or 

* indifferency. 

' A challenge ofa jufor because of his having formed and expressed an opinion 
upon the question to be tried, can be made only by Ghat, ponty'Sighiast 
whom it was so formed and expressed. 

The forbearing of the court to discharge a juror to whom no exception has 
been taken, though there be ascertained cause of challenge against him, 
eannot be assigned for error, because the right of challenge in the parties 
remains, and neither of them can be injured by such forbearance to act on 
the part of the courts 

The nature and legal consequences of the practice of putting what is called 
the preliminary question to jurors upon capital trials, explained, and such 
practice, except under particular circumstances, disapproved of; and the 
legal and regular mode of trying exceptions to jurors, and forming juries 
on trials for capital offences, pointed out and recommended. 

If one man assails another, and is about to commit an unauthorised act of 
violence upon him, and a third person interposes to prevent it, and is 
killed by the assailant, it is murder. 


Tue prisoner was put upon his trial at Sampson on the 
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last Circuit before;his Honor Judge Savmpsrs, upon a Drcemsen, 
chargeof murpgr. When the jury wasabout | tobe formed, it. _—>_ ba 
appeared that there were present seventeen jarors of the Stat 
original venire, and thirty talesmen. The prisoner’s Basron. 
counsel requested that the names of all the jurors, both 
those of the original panel and the talesmen should be 

put into the box at the same time, but the judge refused 
this.request, and directed the clerk to put the names of 

the original jurors alone into the box ; which was accord- 

ingly done, and they were drawn and tendered. Three 

of those jurors upon theirWaths stated, that they had not 

formed and expressed an opinion relative to the guilt or 
intlocence of the prisoner at the bar, but they were never- 

theless, on motion of the solicitor for the state, but against 

the prisoner’s consent, set aside until the whole number 

then in the box were drawn and tendered. They were 

then called back, and two of them were challenged by the 

state, and one by the prisoner. Three other jurors swore 

that they Aad formed and expressed an opinion; when 

the judge inquired further of them whether they 


thought that the opinion was so fixed as to influence them 
any way in making up a verdict? they answered that 
they thought not, but that they could pass impartially on 
the case after hearing the evidence. They were then 
tendered, and challenged by the prisoner le which 


was overruled ; and the prisoner then challenged them 
peremptorily. The prisoner had challenged thirty-two 
jurors without cause, and the three as above, making in all 
thirty-five; and there being but eleven accepted, another 
was tendered, and the prisoner challenged him peremp- 
torily ; but ‘the qa was refused. and the juror” ¥: 
sworn. 

On the trial, a witness for the state, by. the name of 
Matthews, testified, that he went to the store of one 
Brown, to see a man by the name of Armstrong, about 
some barrels: that the deceased was at work at the same 
place: that whilst there, the prisoner and Armstrong 
quarreled, and caught hold of each other, and were sepa- 
rated by witness: that the deceased said it was useless for 
prisoner to be making a parade, and that he was a better 
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Decewser, man than the prisoner: that the deceased was at work at 


ATE 
v. 


Benton. 


the time, and laughed, and the prisoner did not seem to 
regard him, but was in a passion with Armstrong; and, 
seizing a swingletree, struck Armstrong, and knocked 
him down: that witness took the swingletree from him: 
when he picked up a piece of wood, and swore he would 
kill Armstrong: that witness took hold of the stick of wood 
with one hand, and the prisoner with the other, at which 
time Armstrong was about getting up: that he then saw 
the deceased leave his work, about thirty feet distance 
from them, and come briskly towards them, having nothing 
in his hand, saying nothing, and showing no anger, or 
disposition to fight: that on the deceased getting within 
a few yards of them, the prisoner let go the stick of wood, 
run his hand quickly into his pocket, and without having 
had time to open a knife, made at the deceased, and gave 
him a thrust; when the witness seeing the blood, 
“ You have killed the man ;” to which the prisoner 

— By God, I have done what I wanted to do 2” pragee 
deceased was stabbed in the thigh, and died in a few — 


moments; when the witness arrested the prisoner, who oon 


said, if they would give him a chance of making another 
lick and stroke with his knife, they might then hang 
him :—and that these events all occurred in quick succes- 
sion after each other. 

William Izzle, another witness, swore, that he was at 
Brown’s: that the prisoner and Armstrong were in confu- 
sion in the store, when Brown ordered them out : that the 
prisoner, on going out into the yard, drew his knife, swore 
he was not to be put upon, and called on the persons pres- 
ent to bear witsiess that he put his knife open into his 
pocket: that caught the prisoner by the collar 
of his coat, and swore that he could whip him: that the 
deceased did the same, but no blows then ensued: that the 
prisoner then got into a good humour, and went into the 
store and treated ; when he and Armstrong again began to 
quarrel, and Brown ordered the prisoner out: that he 
went out and took up a swingletree, and on Armstrong’s 
coming near him, knocked him down; when Matthews 
took the swingle-tree from him: that prisoner then picked 
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up a large stick, and on Armstrong’s saying something Demon, 
offensive, was going tostrike him, when Matthews tookhold —* _ 

of the stick: that witness then saw the deceased running Sears 
towards the parties, until he got within four or five steps, nn 
and that Armstrong was then advancing towards the pri- 

soner : that witness did not see the blow, but on looking 

round, saw the deceased standing, and his thigh bleeding: 

that he heard the deceased say, as he came up, “ You 

can’t serve me so:” that the deceased died in a few min- 

utes; and that the deceased and Armstrong were brothers- 

in-law. 

His Honor, after explaining to the jury what murder 
was, and what provocation would reduce that crime to 
manslaughter, charged, that if two persons were engaged 
ina fight, and a third came up, and took part in the fight, 
and was killed, it would be but manslaughter ; but such 
interfering person must either take part for one of the 
parties engaged, or encourage him, or act so as to induce 
the other party to believe that he was about to take part 
against him; otherwise, if killed by such party, though in 
a passion, it would be murder. If Armstrong had not 
touched the prisoner, or had touched him in anger, but 
they had become friends; or the prisoner had had time to 
cool, and had got into a good humour ; or if there was no 
mutual combat between Armstrong and the prisoner, and 
the deceased came up as the friend of Armstrong, not 
havi taken any part, and the prisoner stabbed him, it 

not constitute a legal provocation. But it was for 
the jury to decide, whether Armstrong and the prisoner 
were fighting ; and if so, whether, at the time the deceased 
came up, from what had before taken and from what 
he then said or did, the prisoner had jent grounds to 
believe, that the object of the to take part 
against him; for if so, it would mitigate his case to man- 
slaughter; but otherwise it would be a case of murder. 
The jury returned a verdict of guilty ; and the counsel for 
the defendant moved for a new trial, upon the grounds, 
that the court had erred, Ist. In refusing to permit the 
names of the tales jurors to be put into the box with those 
of the original venire. 2dly. In permitting the jurors to 


. 
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Decemser, be set aside, on the motion of the solicitor for the state, 
1896. until the panel had gone through. 3dly. In disallowing, 
»._ the prisoner’s challenges for cause to the jurors who swore 
Benton. that they had formed and expressed an opinion relative 
to the prisoner’s guilt or innocence. And 4thly. In giving 
an erroneous instruction in the charge to the jury. The 
motion for a new trial was disallowed, and sentence of 

death passed on the prisoner; upon which he appealed. 

Badger and W. H. Haywood, for the prisoner. 


The Attorney-General, for the state. 


Gaston, Judge.—The prisoner was convicted of murder 
in the Superior Court of Sampson; and from the judgment 
there rendered against him, has appealed to this court. He 
assigns for error, certain irregularities of proceeding, in 
regard to the forming of a jury; the overruling of valid 
challenges, taken by him to jurors; and the misdirection of 
the presiding judge, in his charge to the jury. It wasour  — 
duty to consider of these alleged errors, with the attention “9 
due to the immense stake which the prisoner has in the _ 
result of our deliberations, and to the importance of all — % 
questions affecting the regularity and purity of the trialby ~~ 
jury. This duty has been performed; and I am directed 
by my brethren to declare the opinion to which our 
deliberations have conducted us. The first irregularity 
objected by the prisoner, is as to the mode pursued in the 
drawing of the jury. It appears upon the record, that 
when the jury was about to be formed, there were in 
attendance seventeen jurymen of the original venire, and 
thirty talesmen. The prisoner required that the names of 
all the jurors, as well the tales as the original, should be 
deposited in the box together ; but the court directed that 
those of the original venire should be first deposited and 
drawn ; and that the tales should not be resorted to, unless 
a full jury could not be constituted without them. The 
prisoner’s counsel has submitted this objection to us with- 
out argument. We have not, however, regarded it as 
waived, but have attentively examined it, and are satisfied 
that it cannot be supported. The mode of proceeding, 
observed in this case, we are warranted by our own expe- 








Snvinced that ité observance is not only not 
pjection, but is most in accordance with our sta- 
a 0. the subject of juries. Our laws pro- 
iuets bs of each county court shall appoint a 
tfc ders, » not less than thirty, nor more than 
or’: as jurors at the ensuing term of the 

urt of | the county ; that these freeholders, so 
ill be summoned by the sheriff; that of those 
ed mi the first —. who may be 
constitute the grand jury, and “ the residue 
» Of ¢ ames in the box, shall be the names of those who 
sha poses Fe he for the said court.” They fur- 
“ that if any of the county courts shall fail or 
Sitocebto , to serve as jurors, as afore- 
shall fail to attend, it 
ate pga esr to order the sheriff 
jummon other freeholders of the bystanders, to serve as 
1 abd the, persons ep simimoned shall be held and 
= agpae jurors ; provided that such bystanders who 
si summoned, shall and may be every day dis- 


d ; and the succeeding day, and so from day to day,. ™ 


d a the continuance of the court, the 
tof the bystanders so many as may 
P then, that upon the petit j 
= ir i imposed the general duty of 
is well in criminal, as in civil causes, that may be submitted 
for trial during the term; and that the bystanders areto 
be called in to the performance of this duty, only upon a . 
y of the original panel, oF SPE Renpeniy for 
resorting to bystanders shall occur. 
Although the case before us dots nat demand an opto’ 
ion, whether the same mode of proceeding should be fol: 
Von. m1. 26 
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eee, lowed, when a special writ of venire facias should have 

been issued, as provided by the act of 1830,c. 27, yetas ‘¢ 
Starz jt is a'matter of great public expediency, that an uniform =~ 

Buwtox. practice should be observed throughout the state; and, as 
in the investigation of the present case, our attention has 
been drawn to the provisions of that act, we shall avail 
ourselves of the opportunity, to make known our views ~ 
upon this question also. We consider the act of 1830, as 
Owing its existence to the case of Lamon, already referred 
to. In that case, from an apprehension of great difficulties 
in procuring a sufficient number of jurors, free from excep- 
tion, the presiding judge had issued an order to the sheriff 
of the county, antecedently to the day of trial, commanding 
him to summon seventy-five additional jurors. ieee | 
ed, and after the original panel had been exhausted, 
called, and appeared as talesmen, when the prisoner chal- 
lenged the array of talesmen— Ist. because the order issued 
was not to summon bystanders ; 2dly, because the order ‘was 
issued on a day antecedently to that of the trial, and 3dly, 
because it was issued for an excessive number of jurors. 
The challenge was disallowed, the prisoner was convicted, 
and then he appealed to this court. It was here held that 
the challenge was rightfully overruled. Among other 
reasons for this decision, the court stated, that as the per- 
sons summoned by the sheriff attended, the calling of 
them into court when so attending, was @ sufficient sim- 
mons of them as bystanders—but that “ whether the court 
could have compelled their attendance under the special 
venire, was another consideration.” The preamble to 
this act, recites the very doubt so expressed, and the 
expediency and necessity that the Superior Courts should 
have power by special writs of venire facias to compel 
the attendance of a sufficient number of jurors on the trial 
of a person charged with a capital offence, and for that 
purpose the act proceeds to enact that whenever a judge 
of the Superior Court, shall deem it necessary to a fair 
and impartial trial of any person charged with a capital 
offence, he may issue to the sheriff of the county in which 
such court may be held, a special writ of venire facias, 
commanding him to summon such number of the freé- 
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holders of said county, as the judge .may deem sufficient a. 
to appear on a specified day of the term as jurors of. said 
court ; and that the jurors so summoned shall attendiftom °"4™ 
day to day, until discharged by the court, under the Benton. 
rules, regulations, and penalties, as are prescribed by law 
for other jurors. There is nothing in the. act which 
removes or interferes with the general duty incumbent on 
the jurors of the original venire. The object of the 
special venire is to provide auxiliaries in the performance 
of this duty, in a case of anticipated necessity ; and it seems 
to.as it will be construed most consistently with its object, 
by making use of the jurors thus specially summoned only 
in the event that their aid shall be actually needed. 
 ‘Phough designated as “jurors of said court,” and bound 
to attend throughout the term, unless sooner discharged, 
they are so far in the nature of tales jurors as being 
provided to supply a deficiency of the original panel. 

»» Another alleged irregularity in the forming of the jury 
. is insisted on by the counsel for the prisoner. Three of 
: a jarors of the original panel on being drawn and 

tendered, were, on motion of the solicitor for the state, and 
" aftersobjection from the prisoner, set aside until the whole 
number were "drawn and tendered; and then these three 
jurors were called back, and two of them challenged by 
the state, and one of them by the prisoner. Anciently in 
the country of our ancestors, the king might challenge 
peremptorily, as many as he thought fit of any jury 
returned to try any cause in which he was a party, on the 
mere suggestion that those challenged were not good for 
the king; but by the statute 33rd Edward Ist, commonly 
called an ordinance for*inquests, it was enacted, that “ not- 
withstanding it be alleged by them that sue for the king 
that the jurors of these inquests, or some of them, be not 
indifferent for the king, yet such inquest shall not 
remain untaken for that cause; but if they that sue 
for the king, will challenge any of those jurors, they shall 
assign of their challenge a cause certain ; and the truth of 
the said challenge shall be inquired of according to the 
course of the court.” Upon this statute a construction 


was put and settled, that although the king thenceforth 
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Deceusex, could not challenge any jurors without cause, yet if he 
challenge a juror before a panel is perused, he need not * 
StsTE show any cause of his challenge till the whole panel 
Beyrox. be gone through, and it appear that there will not be a 
full jury without the person so challenged ; and that if the 
defendant, in order to oblige the king to show cause, 
presently challenge all the others of the panel “ touts pur 
availe,” the defendant shall be first put to show all hig 
causes of challenge before the king need to show any. In 
consequence of this construction, it became an established 
usage on the prayer of the king’s counsel to direct a juror to 
stand aside until the panel be gone through ; and this usage 
has also prevailed in the courts of this state. In the case 
of the State y. Arthur, 2 Dev. 217, it was recognized asa. 
legitimate practice. By an act of our legislature pagsed, 
in 1827, c. 10, it is enacted, that in all criminal cases ofa 
capital nature, the prosecuting officer in behalf of the state 
shall have the right of challenging four jurors peremptorily, ._~ a : 
provided that he make his election to chailenge before the id af #4 
juror is tendered to the prisoner. It is admitted by the = 
prisoner’s counsel that the concession of this privilege of 
peremptory challenges does not take away the right.of 
the prosecuting officer to challenge for cause; nor the right 
to defer showing the cause of challenge until it can beseen 
whether a full jury may not be had without the person 
challenged. This admission is properly made, for what- 
ever was the origin of the usage before referred to, it has 
been as uniformly observed since the act‘as~ before, and. 
Arthur’s cuse, in which the legality of the practice was 
distinctly recognized, occurred after the passing of the act. 
But it is insisted, that when a juror is set aside on the 
prayer of the prosecuting officer, he is challenged by the 
. state, and if goo cause of challenge be not shown when 
the proper time arrives for assigning cause, such chal- 
lenge must be regarded asa challenge without cause—a 
peremptory challenge. In support of this position it is 
contended that the prisoner may be subjected to inconve- 
nience, unless the exception so taken and not supported, 
be considered a peremptory challenge—that the prisoner 
might have admitted a valid exception against the chal- 
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lenged juror, and on such admission the juror would have Dzcxusexs, 
been discharged from the panel ; but if the statecan waive _'™** 
the exception, then there may be tendered to the prisoner *4"* 
as @ juror, one really exceptionable, but against whom he Bawros. 
may be unable to establish a sufficient cause of challenge ; 
and thus the prisoner may be driven to the alternative of 
accepting one whom he does not like, or of throwing away 
a peremptory challenge. Upon full consideration of this 
alleged irregularity, the court is of opinion that the 
allegation is not well founded. We agree with the pri- 
soner’s counsel, that, when on the prayer of the prosecut- 
ing officer, a juror is set aside until the close of the panel, 
this must be understood as a challenge on the part of the 
state, for cause then taken, but a deferring to show the 
cause until the panel be gone through. In the regular 
order of proceedings, challenges for cause precede 
remptory challenges; and when the former have been 
and disallowed, the latter may or may not be taken, 
‘the option of him who has the right of absolute 
_ @iception. One of the reasons assigned for allowing 
peremptory challenges to the accused, is, that upon 
challenges for cause shown, if the reason assigned prove 
insufficient for setting aside the juror, perhaps the bare 
questioning of his indifference may sometimes provoke a 
resentment, and to prevent all bad consequences from this, 
the prisoner is still at liberty if he pleases peremptorily to 
set/him aside. When the legislature, for what,they deemed 
sufficient reason, conferred on the prosecuting officer the 
privilege of making a limited number of peremptory 
challenges, in addition to the pre-existing right of challeng- 
ing for cause, they imposed no other restriction on the 
exercise of this privilege, than that it should be used, if 
used, before the prisoner should be called on to accept ~ 
or reject the juror so peremptorily challenged. As a 
challenge for cause, unsustained when taken by the 
accused, cannot be converted into a peremptory challenge 
against his will, we do not see how, or why, when taken 
on the part of the state, it shall have. such operation 
against the will of the prosecuting officer. 
The reason of possible incbnvenience to the prisoner, 
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Decemser, urged by his counsel, seems to us not to have the fengp 
attributed to it. What was there in the course of the pro- . se 
StaT® ceeding that put it out of his power to admit that there 
Bentox. was good cause of exception to the jurors, who were chal- 
lenged for cause by the state? If he did not choose to ” 
make the admission, although he himself desired to get rid 
of these jurors, but speculated in the inability of the state 
to show a valid exception, and the probability of thestate 
then resorting to a peremptory challenge, in all fairness he 
must abide by the consequences of that speculation. The 
legal rights of the state are not to be abridged, nor his 
increased, because of the result. It may not be amiss to 
remark, that the practice of permitting the prosecuting 
officer to defer showing his cause of challenge to the 
excepted jurymen, until the panel be gone through, must 
be exercised under the supervision of the court, who will 
restrain it if applied to an unreasonable number. On the 
trial of Horne Tooke for treason, as many as seven out of 
a panel of more than two hundred were thus removed to 
the end of the panel; and this was not deemed an unrea- — 
sonable number ; though in consequence of the very many 
persons excused, it was; in the end, likely to produce a 
serious inconvenience to the prisoner, which was only 
prevented by the honourable conduct of the attorney 
general. The third error assigned by the prisoner, the 
overruling of his challenges, is that on which his counsel 
mainly relies, for a reversal of the judgment—and whieh 
; in his argument, he has ably and earnestly pressed upon 
—, us. The disallowance of a legal challenge, whereby the 
a legal party taking the exception is compelled to accept as a 
ey juror, a person whom he had a right to reject, is a ground 
the taking the not properly for a new trial, but for a venire de novo. It 
caemplion, is the denial to him of the benefit of an imperative rule of 
mae ml law, which vitiates the verdict, and lays a good foundation 
asa juror, fora writoferror. The challenge ought to be propounded 
* perso, in such a way as that it may be entered of record ; and so 
had right that the opposite party may either deny the truth of the 
ae * matter thereby alleged, or avoid the challenge by a coun- 
= —. ter-plea of new matter, or may demur to its sufficiency. 
Cia, but King v. Edmonds, 4 Barn. & Adol. 471; (6 Eng. C. Law 
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Reps. 493.) If an issue of fact arise upon the challenge, -— ws 

either because of a denial of the matter of exception, or 

because of a counter-plea, this issue according to the ~",. 

aficient practice, was determined by triers, but according _ Bexton. 

fo the” modern usage it may be, at least by the assent of “* °°" 

parties, and is most conveniently, tried by the court. isthe de- 

‘When the facts are ascertained, either by the triers or the > ay gg 

ourt, or are admitted by demurrer, the sufficiency of the «ge 

cause of challenge is a pure question of law, to be adjusted which v viti- 

by the court. When the record simply sets forth the mat- *“* cat # 

ter alleged, as cause of challenge, and a disallowance of lays a good 
the challenge by the court, the truth of the matter so aver- Pundation 

red, is understood as admitted; and the decision of the oferror. 

_ @ourt substantially the same as though a formal demurrer 

had been entered. This will appear, we think, from the 

form of the record set forth in 3rd Woodson’s Lectures, 

347, n. i.,.in the case of Heskett v. Braddock, reported 3rd 

Bur. 1847. Our inquiry then distinctly is, whether the 

Gause assigned for these challenges of the prisoner, be in 


law a good exception against the “persons so challenged. 


We ‘very much regret, that on matter of such moment, the 


fecord does not show with precision, the cause of challenge 
assigned. We collect from it with sufficient certainty, 
that the persons drawn as jurors, were severally exam- 
ined on oath, whether they had formed and expressed an 
Opinion. It then states, that three jurymen who were 
dfawn, answered to this interrogatory, that they had 
formed and expressed an opinion; whereupon “ the judge 
farther inquired, if they thought the opinion thus expressed, 
Was so fixed as to influence them in any way in making up 
their verdict?” that they answered “that they thought 
not ; but that they could pass impartially on the case, 
after hearing the evidence;” that thereupon “on being 
tendered, the prisoner challenged them for cause, which 
was overruled ; and he then challenged them peremptorily.” 
The case further states, that the prisoner challenged 
thirty-two jurors peremptorily, besides the three above- 
mentioned ; and afterwards ou a juror’s being tendered, 
claimed the right to challenge him also without cause, 
which was refused by the court, because he had already 
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Decemser, chall thirty-five peremptorily; and ‘thereupon mn the 
Saison ts Wk challenged, was sworn on the jury. In the 
interpretation of this record, we can affix to it no Met 
of which it is not fairly susceptible, but whenever it 
reasonably admit of more than one construction, we fh 
ourselves justified in adopting that which is most favor 
ble to the prisoner. Fiat 
A question has been very much discussed at 
whether jurymen can be called upon to testify as t 
conceived opinions expressed by them on the si 
matter to be tried, or must the objection to their i 


ency, founded upon such declared ion be 


hold that however this may be, the fact of He declara' 
appears upon the record. But we will not pass ve 
question, for it is certainly time that it should, if possible, = 
be put to rest. It appears from Norris’s ‘case, 1 Hay. 
Rep. 429, which occurred in 1796, that the of this : 


mode of examination was then unsettled: | 

who presided on that trial, differed in opinion espectii 
it. But for the last fifteen or twenty years, it f 
been without dispute, assumed to be legal, and 
tised upon accordingly. We should have vast diff 

now, after this acquiescence of the bench, and the bai 
theeommunity in its legality, to pronounce against it; ane 
could not do so without a very clear conviction that if"'8 
forbidden by the law. In criminal cases, perhaps (for it” 
by no means certain,) the weight of English 

before our revolution, may have been against if.” 
Cook’s case, 1 Salk. 1583; 13 State Trials, 334. ° From"? 
recent decision in the Court of King’s Bench, (Edmond’s 
case, before referred to,) it af now to be settled, that’ 
it is not to be allowed in crimthal cases ; but the reasons 
of that decision are not 80 satisfactory, as to Coniv inte us 
of its correctness. 

The reasons assigned, are, Ist, For that expressions of 
opinion used by a juryman aré not a*cause of challenge, 
unless they are to be referred to something of personal ill- 
will towards the party agairist whom the opinion has been 
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expressed; and, 2dly, That it is a very dishonourable - om 
thing, for a man to express ill-will towards a person accused ———— 
of a crime, in regard to the matter of his accusation; and _». 
the juryman is not to be sworn to prove his own dishonour. B=*t% 
The position, that a juryman may not be challenged 
because of an opinion made up and declared on the very 
matter to be tried, unless such declaration can be referred 
to personal ill-will, seems to us not well founded. It is 
certainly a good cause of challenge, that he hath rendered 
a former verdict against the party challenging, for the 
same matter, although it be reversed by writ of error, or 
after verdict the judgment hath been arrested. Co. Lit. 
157, a. So, if the juryman hath given a former verdict 
upon the same matter, though between other parties. Co. 
Lit. ut supra. So it is a valid exception at common law, 
that he hath been one of the grand jury, who found the 
bill; for the statute of 25 Edw. 3d, ch. 3, is but declara- 
tory, and in affirmance of the common law against certain 
irregular practices which had recently prevailed. 2 Haw. 
ch. 43, sect. 27. 2nd Reeve’s His. of the Common Law, 
459, 460. So it is, if he has declared his opinion against 
the party, as an arbitrator. Bacon, Juries, E. 5, and E. 
12. This we find in a case from the Year Book, 49 Edw. 
8, fo. 1, cited by the Chief Justice in Edmond’s Case, “ it 
appeared, that some of the jurors were challenged, for 
that they had declared for the one party or the other before- 
hand, or given their verdict beforehand; and some, for 
that they were of counsel with the one party or the other, 
and of their fees; and the persons themselves were sworn 
to speak the truth when the challenge did not go to their 
reproof or shame ; but those who were challenged for that 
they had taken of the party, or procured without taking, 
were not sworn on the voir dire to give evidence to the 
triers.” It seems then, indisputable, that the indifferency 
which the law requires is not a mere exemption from per- 
sonal partiality or personal malevolence; for what pre- 
sumption of such partiality or malevolence can be raised 
from the mere fact that the juryman hath been one of the 
grand jury, who found the bill of indictment, or of a jury 
who had given a former verdict on the same matter, or 
Von. u. 27 
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Decemsez, was an arbitrator who had awarded thereon; or a person 


1836. 


who had previously declared the rights thereof? The 
fair presumption in all such cases is, that the former finding 


* or declaration was according to honest belief. The indif- 


ferency required by the law must be one of the judgment, 
as well as of the passions, such as enables the trier to find 
the facts truly, according to the evidence; therefore a 
mind not thus indifferent, but inclined against one or the 
other of the parties to the issue, whether from personal 
dislike, or a previous determination on the controversy, 
has to him an unfavourable disposition, or in the language 
of the olden times, an “ ill-will.” Thus Britton, speaking 
of the prisoner being permitted to challenge a juror, be- 
cause he was one of the indictors, gives as a reason, 
because “ there was a presumption that all who indicted 
him still bore the same dl-will against him.” Nor is this 
conclusion removed by recurring to the ancient authorities 
referred to in Edmond’s Case, in which it was holden, that 
if a juryman hath said that he will find for the one party, 
or hath declared his opinion that another is guilty, and 
hath made such declarations from the knowledge he has 
of the matter, he is nevertheless in law indifferent. 
Knowledge is to be distinguished from opinion. Anciently, 
all facts in issue were primarily referred to the personal 
knowledge of the inquest. Witnesses were called in, 
but to supply the want of this knowledge. Jurors, not- 
withstanding the testimony of witnesses, were at liberty 
to find the facts upon their own knowledge. So far, there- 
fore, from it being the matter of exception to a juryman, 
that he had declared a fact from his personal knowledge 
of it, he was esteemed because of this knowledge but the 
better qualified for being one,of the inquest. Know- 
ing the truth, and determined to affirm it, he was indifferent 
to all but the truth; and it was this which was demanded 
at his hands. But it was not so of one who had prejudi- 
cated the matter upon the information of others: he was 
liable to the influence of this prejudication, however erro- 
neous it might be; would enter on the trial‘with the 
unfavourable disposition to one of the parties to the issue, 
thereby created ; might find the verdict required of him, 
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not from actual knowledge, nor from the proofs, but in = 
part, at least, from the bias of opinion; and therefore was =< 
properly considered as not being one of those, “ by whom,” 

in the language of the venire, “the truth might best be Benton, 
known.” 

If we are correct in this understanding of what the law 
means by indifference, it will follow, that a juror may be 
examined as to opinions honestly formed and honestly 
expressed, manifesting a bias of judgment not referable to 
personal partiality or malevolence. There are unques- 
tionably occasions upon which such opinions may be so 
made up and declared. Independently of those already 
mentioned, many must occur in the discharge of public 
duties, or the duties of friendship, and many even in ordi- 
nary social intercourse, to justify, and almost compel the 
avowal of such opinions, without any personal ill-will, or 
a desire to create prejudice, or an expectation that he who 
‘makes them known, or those to whom they are communi- 
cated, will have to sit in judgment upon the subject to 
which they refer. No doubt they are too often rashly 
‘formed, and improvidently expressed, but even in these 
cases, the error is in general attributable rather to the 
infirmity of human nature, than to wickedness of purpose. 
If, in fact, they have been, without necessity, made up and 
declared by one who has been called, or expects to be 
called, to aid in a judicial investigation of the subject ; and 
still more, if they have been disseminated, with a view to 
influence the judgment of others, and to affect the result 
of such investigation ; then, indeed, they do involve dis- 
honour and guilt; then they have the tendency to poison 
the purity of jury ‘trial at the fountain-head, merit the 
reprobation of every friefi@'to the even-handed administra- 
tion of justice, and may very properly be visited with 
severe legal penalties. No juryman ought to be required 
to testify against himself as to sach misconduct. If the 
question proposed cannot be answered without exposing 
him to the peril of this disgrace and punishment, the law 
protects him, and he should be apprized that the law pro- 
tects him, from making any answer thereto. But unless 
they will have this effect, the party challenging has a 
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—- right to the truth, the means of ascertaining it, and a 
———— resort to any witnesses by whom it can be shown. To 


Srate 
v. 


Benton. 


give the right to challenge against a juryman, because of 
his prejudication of the case, and to forbid an examination 
of the juryman, as to the fact of such prejudication, is, in 
@ great majority of cases, to grant it in terms, and deny it 
in effect. All technical objections which go to shut out 
the truth, when justice requires it to be shown, are to be 
received with great strictness. 

The next question presented in the course of this inquiry 
is, whether the forming and expressing of an opinion, con- 
stitutes a good cause of challenge to a juryman; and if so, 
whether it be a principal cause of challenge, or one to the 
favour only. Challenges for an indifferency are all in one 
sense because of favour, “ propter affectum,” but they are 
distinguished by the law into two sorts; either these 
working a principal challenge for favour, or those induc+ 
ing or concluding to the favour. These two sorts 
times approach each other so closely, that it is difficult to 
draw the line between them; but in contemplation of law, 
a distinct line of discrimination does exist. The former 
are said to be, because of express favour, or favour appa- 
rent, and embrace all those matters, which, being shown 
or admitted, warrant the conclusion of Jaw, without regard 
to the actual fact, that the person challenged is not indiffe- 
rent. Thus if the person challenged, be of kindred to one 
of the parties, the law presumeth that he doth favour his 
kinsman. So if he hath before given a verdict on the same 
matter for one of the parties, or hath been an arbitrator 
thereon, at the nomination of one of the parties, and treat- 
ed with him thereof; or if he be his servant, or his tenant, 
liable to his distress, the law itself sees unindifferency, and 
requires no triers to find it. Challenges to the favour, are 
where the matter shown, do not, per se, demonstrate upin- 
difference, and therefore warrant it as a judgment of the 
law, but only excite a suspicion thereof, and leave it as a 
matter of fact, to be found or not found, by the triers, 
upon the evidence. They are so called, (we presume,) 
because of the form in which they appear, when specially 
drawn up. They always conclude with the averment, 
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that the person challenged is favourable, “ et essint favour- -— 
able.” Rolle’s Abr. Trial, 649, pl.7. Trials per pais, 160, 
et seg. The causes of the latter are so numerous, that wee 
they hgwe been termed by Lord Coxe “infinite.” It Bastom 
seemeth to us, that an opinion, fully made up and expressed 
against either of the parties, on the subject-matter of the 
issue to be tried, whether in civil or criminal cases, is a 
good canse of principal challenge; but that an opinion 
imperfectly formed, or an opinion merely hypothetical, 
that is te say, founded on the supposition that facts are as 
they have been represented or assumed to be, do not con- 
stitute a cause of principal challenge, although they may 
be urged by way of challenge to the favour, which is to be 
allowed or disallowed, as the triers may find the fact of 
favour or indifferency. In coming to the former part of 

- this. conclusion, we rely upon elementary principles; on 
the most respectable adjudications of the courts of the Uni- 
ted, States, and of the several states of the union; and on 
the usages of our own Superior Courts, recognized hereto- 
fore'in this court. In considering the question whether a 
juryman may be examined as to his expressed opinions, 
we have already stated the elementary principles, which 
jead also to the belief, that a prejudication of the matter in 
controversy, constitutes a valid exception. Unquestiona- 
bly it does constitute such an exception, when it has been 
declared on oath; as on a former trial of the same cause, 
or of a cause involving the same matter, or by a grand 
juror finding the bill of indictment. It is acknowledged 
also as such, in many cases, when not declared upon oath, 
but inthe performance of a social duty ; as for instance in 
the award of an arbitrator, indifferently chosen by the par- 
ties. 

The declaration on oath is a more solemn evidence of 
the care with which an opinion has been'made up, and of 
the settled character of that opinion, than a declaration 
not upon oath; but after all, it is the fixedness of the 
opinion, and not the manner of its declaration, which 
constitutes the exception ; and it by no means follows, that 
the strength or obstinacy of an opinion depends on the 
caution with which it has been formed. On the trial of 
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Deceasen, Aaron Burr, it appears, that by consent of the prosecuting 
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officers on the part of the government, and of the prisoner 
and his counsel, all exceptions to the members of the jury, 
whether in the nature of principal challenges, or chal- 
lenges to the favour, were indiscriminately submitted. to 
the judgment of the court; and it is not always certain 
when they were allowed as exceptions of the first or of 
the second kind: but this distinction seems to be recog- 
nised by the great judge who presided on that trial, that 
one who has made up his mind upon rumour, and so de- 
clared it, that the prisoner was guilty, is incompetent to 
decide upon the testimony in the case; while he on whose 
mind unfavourable impressions have been made by rumour, 
and has made known these impressions, may be received, 
or not, accordingly as those impressions were strong or 
weak, permanent or fleeting, and.do or do not leave: his 
mind free to decide upon the testimony. The deliberate 
opinion of guilt once declared, was deemed of itself a 
valid exception; and an opinion less determined became an 
exception or not, according to the effect produced by ‘it 
and remaining at the time of trial. In the answer of 
Judge Cuase to the articles of impeachment against him, 
he lays down as a rule, that the law presumes indifferency 
of every juryman, until the contrary appears; and that 
this presumption is not removed by general expressions of 
opinion as to the criminality of the act of which the party 
is accused ; but he distinctly admits, that this presumption 
is repelled by the declaration of an opinion, that the party 
is guilty of the offence charged. In every state of the 
union, so far as we are informed, the declaration of a set- 
tled opinion against a prisoners deemed a principal cause 
of challenge. We know aie is the Jaw of Virginia. 
It appears to be the law also of South Carolina. State v. 
Baldwin, 1 Cons. Rep. 289. It is the settled law of Con- 
necticut. 2 Swift’s Sys. 232. It has been authoritatively 
decided to be the law of New York. People v. Vermilyea, 
6 Cow. 555; and 7 Jbid., 109. It has been acted upon as 
settled law, by the Superior Courts of our state, for the 
last twenty years, and is distinctly recognised as such in 


Lamon’s Case, before referred to. The@anguage of the 
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late Chief Justice Henperson in that case is, “ It is un- Decemses, 
doubtedly good cause of challenge to one offered as a 
traverse juror, that he was one of the jurors who composed 
the coroner’s inquest, or of the grand jury which found the Barros. 
bill, for he hath both formed and expressed an opinion on 
the subject.” But it also seemeth to us, that those opinions, 
if they can be termed such, which have not been fully 
made up, or which do not amount to belief, but only to 
impressions in regard to the matter in controversy, do not 
constitute a cause of principal challenge. The law indeed 
requires, that the juryman should stand indifferent, as he 
stands unsworn, and therefore excludes from the jury-box 
as far as the infirmity of human nature and the imperfec- 
tions of human institutions will permit, every bias, par- 
tiality or prejudice, which may prevent the verdict from 
being a finding of the truth upon the proofs. It knows 
that honest but weak men may confidently believe that 
are governed by the evidence, when they are misled 
their prepossessions. Aware of the difficulty with 
which the understanding emancipates itself from the thral- 
dom of opinions once definitively formed and declared, it 
pronounces those unfit for the free examination of a con- 
troverted matter, who have thus prejudged it. But the 
law would do violence to the deductions which the obser- 
vation and experience of every day furnish, if it held that 
every impression inducing assent for the moment to the 
existence of a supposed fact, disqualified the understand- 
ing from entering upon a grave inquiry into the actual 
existence of the fact with perfect freedom. Impressions 
short of full belief, opinions not definitively made up, or 
depending upon the supposition that matters shall turn 
out as they have bein —al of these may 
throw impediments in-t y of impartial deliberation, 
and furnish cause to suspect that the juror may lean more 
favourably to the one é than to the other party in the issue, 
and therefore in all these cases the law, by means of a 
challenge to the favour authorises an inquiry, whether in 
truth they have produced this bias. 
It is denied on the part of the state, that the opinion of 
the challenged juryman was ever a fixed opinion. Assu- 


— 
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Decemsen, redly there is some room for doubt on this point. The 
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doubt is increased by our experience of what frequently 
occurs upon investigations like that set forth on this record. 
We know that jurymen often seek to excuse themselves 
upon the ground of their having expressed an opinion, 
when upon prosecuting the inquiry, it turns out, that 
they had not made up any fixed opinion. 

The answer of the challenged jurymen to the further 
inquiry proposed by the court, renders it quite probable 
that such was the case here. If it were so, then there 
was at least but a cause of challenge to the favour, and 
the judge, on becoming satisfied that what the persons 
challenged called an opinion, was not such in the legal 
meaning, and had left_no unfavourable bias on their minds, 
was perfectly correct in overruling the challenge. Much as 
we may suspect this to be the fact, we do not feel ourselves 
justified in acting upon it judicially. We can know of what 
occurred on the trial only by what the record states. _We 
there see the opinion described as one formed an 
expressed, and without further explanation we must under- 
stand it to have been fully formed and gravely expressed. 
The subsequent explanation is not inconsistent with this 
understanding. It shows only that the jurymen chal- 
lenged believed that this opinion, however fixed. it might 
have been when declared, was not then so fixed as to 
prevent them from finding a verdict according to the evi- 
dence. This belief did not remove the exception. From 
a decided opinion declared, the law infers a_ bias, 
and the belief of the person so biased, that he can 
rise superior to its influence, does not repel the legal 
inference. Nor ought it ; for it not unfrequently happens 
that those who are most t in the ability of their 
understanding, to triumph over this obstacle in the way 
of its free exercise and of the ascertainment of truth, owe 
this confidence to their ignorance of the stubbornness of 
prejudice, and may be the least qualified for the discharge 
of this, to all persons and at all times, perilous undertaking. 
The distinction which we make is substantially the same 
with that taken in the case of the Commonwealth v. Ostan- 
der, lately determined in the general court of Virginia; a 








OF NORTH CAROLINA. 217 


case which has been referred to by the counsel on both Drcemses, 


sides: It was there held, that he who has formed’and _!%* 
Strate 


expressed a decided opinion as to the guilt of a prisoner, 
is an incompetent juror, but he who has formed a hypo- 
thetical opinion only, if he can decide upon the evidence 
without being influenced by this impression, is an indiffer- 
ent juror. It is in accordance too, with several cases 
decided in the Supreme Court of New York, which will 
be found ably commented upon in the case of Vermilyea 
heretofore referred to. But it is objected on the part of 
the state, that be the opinion of the challenged juryman 
absolate or hypothetical, fixed or indeterminate, there is 
nothing on the record to show what that opinion was. 
After the most deliberate consideration we are obliged to 
say, that this objection is insuperable. Before we can 
reverse the judgment because of error in overruling the 
challenges, it must appear that they were taken for suffi- 
cient cause. As no cause is distinctly assigned, by no 
fair intendment can we assume that any others were 
understood to be assigned, or were in fact assigned, than 
such as the record shows was known to the court 
who overruled the challenges. We do collect from the - 
record, that the persons challenged had formed and 
expressed an opinion on the matter there to be tried—the 
guilt or innocence of the prisoner—but we cannot collect 
whether that opinion affirmed his guilt or his innocence, 
for the record furnishes no information [that any inquiry 
was made into the character of that opinion as favourable 
to the state or to the prisoner. 

Several answers have been made to this objection, but 
none which are satisfactory. It is in the first place 
insisted, that the right of ition to a juryman because 
of unindifferency, is not confined to the party against 
whom he is unfavourable. It is argued that every man 
has a right to an impartial jury. He may desire not 
merely an acquittal, but an acquittal which shall remove 
every taint from his name; and if he pleases, may object 
to the juryman tendered because he is favourable to him ; 
and in illustration of the position, is cited the well known 
case, that if a party challenge a juror because. he is 

Vou.u. 28 
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Decemsrr related to the other party, the latter cannot countetplead 


1836. 


that he is related also, or more nearly to the challenger. 


~. ‘This position seems to us clearly untenable. It is upheld 
Benton. by no analogous principle, warranted by no adjudged 


case, and opposed by positive authority. The object ‘of 
the law is, indeed, an impartial trial, but it secures this 
object by definite means, wise:y devised to effect it. It 
gives to each party the privilege of excepting to the array 
of the jury, if favourably made, and to every individual 
juryman who may be favourable to the other party. Such 
is the right of each party ; and by the ‘free and mutual 
exercise of this right, the end is practically accomplished. 
It takes no cognizance of points and principles of honour, 
but is solely intent on administering justice, ascertaining 
the truth, and applying to it when ascertained, its known 
rules. As it sets aside jurors who are under a bias of 
partiality to find untruly, so it excludes witnesses who 
are under the bias of interest to testify untruly. Bat if 
the party against whom the witness has this interest will 
not except to his testimony, the witness must be received, 
as competent. And if he to whom the partiality of the 
juror is opposed, will not except to him because of this 
partiality, the juror must be received as indifferent. 
All the precedents of challenges propter affectum, either 
to the array or to the polls, are for matter which either 
manifests or argues a prejudice against the party challeng- 
ing. The practice where the sheriff is of kin to one of the 
parties, and therefore it is apprehended that a challenge 
may be taken to the array, if made by him, intimates the 
true principles of the law respecting such challenges. If 
the sheriff be of kin to the plaintiff, ix order to 

delay, the plaintiff may allege the same, and pray process 
to the coroners, which he cannot have unless the defendant 
will confess the same; but if the defendant will not confess 
it, then the venire must issue to the sheriff, and the defen- 
dant shall not then be permitted to challenge for that 
cause ; but on the part of the defendant, any such matter 
shall not be alleged, and process prayed to the coroners, 
because he can challenge the jury for that cause, and can 
therefore be at no prejudice. Co. Litt. 158. See also 
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Kynaston v. Mayor of Shovesbury, Andrews, 85—104. It naa, 
is also illustrated, we think, in the case of Leader v. Sam- 
well, Cro. Jus. 551. There in an action of trespass for the — 
taking of the plaintiff’s beasts, and detaining them until Bentow. 
a fine of ten pounds was paid, the defendant justified under 
an assessment of the fine for repairs made by the sheriff in 
his court.. After a verdict for the plaintiff, the defendant 
moved an arrest of judgment, because it appeared of 
record, that the venire facias had been awarded to the 
sheriff; and it being a thing which concerned the sheriff 
and his interest, it ought not to have been awarded to him, 
but to the coroners; “sed non allocatur; for being 
awarded to the sheriff when he was party ;” (meaning no 
doubt in interest,) “and not to the coroner, that is no 
exception for the sheriff, it being done for his advan- 
tage and favour ; but peradventure the plaintiff might well 
have taken the exception.” An-exception for unindiffer- 
ency in legal parlance, always means favour to the other 
party. Thus the statute of 38rd Edward Ist, already 
mentioned, speaks of challenges made on the part of the 
crown, “ because the jurors of those inquests, or some of 
them, be not indifferent for the king.’”” When a challenge 
propter affectum is made, the finding against it establishes 
only that he is not favourable to the other party, for Lord 
Coxe lays it down, (Co. Lit. 158,) that if one be challenged 
by one party, if after he be tried indifferent, it is time 
enough for the other party to challenge him. Nor does 
the illustration urged on the part of the prisoner, conflict 
with these views. Any party has a perfect right to 
except—and it is in law a principal challenge, because of 
kindred between the juryman and the adverse party ; and 
this right is not taken from him, because the other will not 
exercise a corresponding right of exception, which he has 
against the same ‘ 

It is then argued on the part of the prisoner, that as the 
challenge was taken by him, and because of a prejudica- 
tion of the matter in controversy, it must be presumed that 
such prejudication was against the prisoner. We are 
not authorised to make such a presumption. The over- 
ruling of the challenges has been considered by us, as on a 
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a demurrer taken ore tenus; but a demurrer never admits 


Strate 
. 


Benton. 


-—— any facts but those which are sufficiently pleaded. We 


have gone far in finding upon the record, cause of chal 
lenge assigned, that the persons tendered had expresged an 
opinion upon the matter to be tried; but we should travel 
wholly out of it to find what was the opinion so expressed. 
If the law presumed in favour of the challenge, we might 
assume the fact as the prisoner wishes us to intend. © Bat 
the presumption of law is the other way—it presumes 
what was done, rightfully done, until the contrary is 
shown. We must then take the fact to be, that' the pri- 
soner claimed the right of exception, not because those 
challenged had prejudged the case against him, but simply 
because they had prejudged it. This will notdo. We 
hold that a bias of the understanding, as well as an ineli- 
nation of the affections, may give the parties a right of 
challenge; but in the one case as in the other, the right 
is his only against whom the leaning operates. It is there- 
fore incumbent on him who challenges, to show its ten- 
dency to his prejudice. It was competent for the prisoner 
in this case, if he believed the fact warranted it, to assign 
for challenge, that the jurymen had determined the case 
against him ; and if the fact were not admitted, torascertain 
it by either an examination of the persons so challenged, 
or by the testimony of indifferent witnesses. And even 
then, if his suspicions turned out to be unfounded, he had’ 
yet the pivilege of challenging them peremptorily. These 
were his legal rights—and here he stands upon these 
rights. He could not claim to set aside a person tendered 
to him as a juror, because such person had expressed an 
opinion on the case, and he feared that the opinion was 
against him. If he would act without further knowledge— 
he could only challenge peremptorily. 

It is then finally argued by the priscger’s counsel, that 
the examination of the jurymen with respect to an expres- 
sion of opinion, was made by the court before, and inde- 
pendently of any challenge taken by the prisoner: that it 
must have been made for the purpose of setting aside all 
wlio were liable to just exceptions upon an understanding 
express or implied, that both parties desired all such to be 





OF NORTH CAROLINA. : 221 


excluded : that the court erred in holding that the opinions Drcemsrr, 
expressed by the three jurymen afterwards challenged, did 
not furnish a valid exception; and that this error appear- °4™ 
ing, it ought to be corrected by reversing the judgment. Brnrow. 
Neither will this ground avail the prisoner, and for this 
obvious reason, that the court forbearing to discharge a 
juror, to whom an exception has not been taken, if there be 
ascertained cause of challenge against him, can do no 
injury to either party. The privilege of exception is not 
in the slightest degree impaired thereby. If the court 
upon such previous examination, entertained a doubt on 
the subject of the juror’s competency, it was the safer 
course to cause him to be tendered, in order that exception, 
if any, might be taken. As this is the first fit occasion 
which has been. here presented, for considering of the 
practice which has become so common in capital cases, of 
administering to every juryman what is called the prelimi- 
mary question, whether he has formed and expressed an 
Opinion as to the guilt or innocence of the prisoner ; and as 
itis very important that the nature of this examination, 
and the legal consequences of it, should be well under- 
stood, we have deemed it our duty to state the views 
which we take, and the opinions which we entertain, upon 
the subject. Every court has, as we apprehend, the power 
of its own motion, to cause to be withdrawn from the 
jury, those whom it believes not qualified to discharge the 
duties required from jurors. It may, therefore, set aside 
jurymen, because they do not stand- indifferent for the 
state or the prisoner, without an exception being taken ; 
but a necessity for the exercise of this power can scarcely 
be conceived, except when the prisoner is in efféct, with- 
out counsel. As incidental to this power, it has also 
authority, either by an examination of the jurymen, or of 
any other witnesses, to ascertain the matters of fact, so as 
to enable it to exercise this power discreetly. But when 
the court is thus acting upon its own motion, for its own 
satisfaction, it does not adjudicate between the parties. 
Neither can assign for error, that one of the panel has 
been withdrawn by order of the court, without adequate 
cause; and each has the perfect right of challenging for 
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Doman, sufficient cause, those whom the court may leave on the | 


Kis 


Benton. 


panel. It is also competent for every person who may be 
called upon to serve-as a juror, to state any imattér of 
exception or excuse which he may have with respett-to 
performing the duty, and pray the court for his discharge. 
Upon the consideration of this prayer, the court ‘can of 
course, examine the applicant upon oath; and at its ‘discre- 
tion, may or may not discharge him. Neither party can 
assign for error, that diseharge; and either may except to - 
him, if not discharged; but except in the rare instances 
where the court deems it necessary of its own motion, to 
purify the panel—or where a juryman excepts to, or 
excuses himself—this examination of the jurors, as to their 
having formed and expressed an opinion, seems to us 
irregular, and out of place. The only regular way in 
which the validity of an exception to a juryman can be 
tried, is upon the challenge of one of the parties. ‘The 
challenge made, and its cause assigned—as for example, 
that the person challenged has made up and declared an 
opinion, that the prisoner was guilty—the court then acts 
judicially upon it. If there be a dispute of fact, it may © 
try the fact, unless one of the parties demands triers. Then 
testimony is regularly heard; and under the qualifications 
before stated, the jurymen challenged; may be themselves 
examined. Of the fact found either by the court or the 
triers, there is no review. If triers be appointed, and the 
court misdirect them in point of law, the alleged misdirec- 
tion should be entered on the record—if on the fact found 
either by the court or by the triers, a judgment be ren- 
dered which is supposed to be erroneous; or if the court 
overrule the exception taken as on a demurrer, and the 
party challenging be dissatisfied therewith, he may pray 
that these matters be recorded ; and they must be recorded. 
By pursuing this ancient and well defined mode of pro- 
ceeding, every reasonable security is had for forming a 
proper inquest; and for correcting errors that may have 
happened in endeavouring to form it. 

The practice of indiscriminate inquiry into the indiffer- 
ency of the jurors, before any exception taken, can only 
be sustained upon the ground of consent, to which consent 
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it no doubt owes its origin. If the counsel on both sides Decreases, 
request that instead of the parties taking exceptions, and — 
the court deciding upon them, the court will select from 
the panel such jurors as it may deem unexceptionable— 
the court can undertake the office, but it is not bound to 
do so, If it do undertake it, of course it must use the 
incidental means by examination of the jurors, or other- 
wise, to enable it to do right. ,We should think, however, 
that before asking of the court to assume this trouble and 
responsibility, there should be an explicit waiver on 
both sides, of all the challenges except peremptory chal- 
lenges. 
The exception which was taken below to the charge of 

the judge, has been here with great candér abandoned. It 
is certainly unfounded. The only,objection which might 
perhaps be made to the charge, is one of a very different 
kind—for that a part of it, and a part of which the pri- 
soner cannot complain, was superfluous. It instructs the 
jury, that if the deceased were killed, when in the act 

> of taking, or apparently taking part in the common fight 

» against the prisoner, the crime of the prisoner was but 
manslaughter. It may be. questioned whether there was. , judge in 
any evidence, relevant to raise the supposition of such a@ his charge 
case; and no instruction should be given on a purely thould rte | 
hypothetical statement. _It is difficult indeed to conceive Goes. 
of a stronger and plainer case of murder than this appears a 
to be on the testimony. The prisoner had knocked down purely by- 
with a swingletree a defenceless man; and on being 
deprived of this weapon, had seized a large stick of wood, 
with which he was about to repeat the blow. He was then 
engaged in a most wicked act, not unlikely to terminate 
in. murder. It was the duty of every bystander to inter- 
pose, and stop this career of violence. The deceased at 
this moment came up towards the parties, when the pri- 
soner instantly turned from the first contemplated victim 
of his vengeance, advanced, and without a word of warn- 
ing, plunged a knife into him, and killed him. We can 
discover no provocation on the part of the deceased, to 
change the character which the law impresses on the fatal 
deed, the character of wilful murder. 
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= The Court is of opinion, that there is no error in the 
oy oom ieee ent below. This decision must be certified ified to the 
+ perior Court of Sampson, with instructions to proceed 


Bewtow. to sentence agreeably thereto, and to the laws of the 
state. 5 4, % 


Per Curiam. Judgment affirmed. 


> 


< 





MEMORANDUM. 


a» 


At the late Session of the General Assembly, Faapmmica 7” 
Nasu, Esq., of the county of Orange, Jonny D.~ ‘COMER, - 
Esq., of the county of Cumberland, Joun L. Batuayyisa., 
of the county of Pasquotank,and Ricumonp M. Psa 
Esq., of the county of Davie, were i j r 
Superior Courts of Law and Equity for thi 
first, in the places of judges Norw 
Donnext, resigned; and the last, apply the 
rendered necessary by the creation additional judi- sy ge 
cial Circuit. . a 
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